The Prohibition of Just and Unjust
Homicide in Antiphon’s Tetralogies

Michael Gagarin

T THE END of the last century serious doubts were raised,
especially by Dittenberger,! concerning the legal accuracy of
the Tetralogies ascribed to Antiphon. A rebuttal by Lipsius?

explained several of the alleged discrepancies between the Tetralogies
and Athenian law, but in his reply to Lipsius Dittenberger® stuck
firmly to one point above all: that the prohibition prre Sikaiwe pijre
adikwc amoxTelvewv, which is quoted four times in the Second and Third
Tetralogies (3.2.9,% 3.3.7, 4.2.3, 4.4.8), is clearly inconsistent with
Athenian homicide law, which from the time of Drakon recognized
that certain cases of homicide were lawful and went unpunished.?
Following Dittenberger some critics® have accepted this inconsistency
and taken it as part of the evidence for the ‘sophistic’, non-legal and
non-Antiphontic nature of the Tetralogies. Others have sought to ex-
plain the inconsistency and to reconcile the prohibition of just and
unjust homicide with Athenian law.

Paoli” argued that as the city magistrates gradually assumed the
legal tasks originally left to self-help, individuals were no longer
allowed to kill a criminal themselves except in their own homes but
had to bring him (by the process of apagoge) to a magistrate for execu-
tion. This change, he argues, was reflected in the law prohibiting all
homicides, even those previously considered just. Paoli’s theory of the
development of Athenian legal institutions is not supported by the
evidence.® We know, for instance, that Athenian law in the fourth

1 Hermes 31 (1896) 271-77, 32 (1897) 1-41; the topic of the present paper is treated in the
first of these articles.

2 Berichte Leipgig 56 (1904) 191-204.

3 Hermes 40 (1905) 450-70, esp. 451-55.

4 The word order in 3.2.9 is urre ¢dikwe pijre duxaiwe. This variation does not appear
significant.

8 Cf., e.g., Drakon’s law (IG I2 115) lines 37-38 (=Dem. 23.60).

8 E.g., L. Gernet, Antiphon, Discours (Paris 1923) 6-16.

7 RIDA 1 (1948) 153-61, esp. 158-60.

8 Cf. M. H. Hansen, Apagoge, Endeixis and Ephegesis against Kakourgoi, Atimoi and Pheugontes
(Odense 1976) 113-18.
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292 PROHIBITION OF JUST AND UNJUST HOMICIDE

century allowed certain kinds of homicide outside one’s own home to
go unpunished,® and there is no evidence that this category was less
restricted in early times;!® indeed Solon apparently enlarged the
category of lawful homicide as a means of self-help.!!

More recently MacDowell,*? following Maschke,!® has proposed a
differentiation between killing ‘justly’ (8ixeiwc) and killing ‘lawfully’
(évvdpwe, kata Todc vdpouc), and has argued that in Athenian law the
latter (e.g., killing an adulterer) was allowed but the former (e.g., kill-
ing one’s father’s murderer) was not. The difficulty with this theory is
that we have no direct evidence to indicate that either word, 8{kaoc
or éwopoc, was used in the actual laws allowing certain kinds of
homicide,!* and the orators seem to use both terms without any such
distinction.18

Finally, in a lengthy discussion Caizzi'® suggests that the law pro-
hibiting all homicide, just and unjust, was a religious not a legal
prohibition, and that since a defendant might have to defend himself
against this ius sacrum, which prohibited all homicides, as well as
against the ius civile, which allowed homicide in certain cases, the
Second and Third Tetralogies illustrate a proper defense against both
sorts of law. Against this view, however, we should note that there is
no awareness in the Tetralogies of the existence of two different
categories of law, religious and civil (let alone any discrepancy between
them), either in general or in connection with the prohibition against
just and unjust homicide.

9 See Dem. 23.53, Arist. Ath.Pol. 57.3 and, for other references to specific kinds of lawful
homicide, Gagarin, “Self-defense in Athenian Homicide Law,” GRBS 19 (1978) 116-17
[hereafter, GAGARIN, “Self-defense™].

10 Cf. the law cited in Dem. 23.28, where the restriction against maltreatment of a con-
victed killer seems to be a later addition to Drakon’s original law, but the permission to
kill a convicted killer found in Attica was left unchanged; see R. S. Stroud, Drakon’s Law on
Homicide (Berkeley 1968) 54-56.

11 Demosthenes (24.113) tells us that Solon instituted the provision allowing one to kill
a thief at night in one’s own house.

12 D. M. MacDowell, Athenian Homicide Law in the Age of the Orators (Manchester 1963)
80-81 [hereafter, MACDOWELL]).

18 R, Maschke, Die Willenslehre im griechischen Recht (Berlin 1926) 53 n.1.

14 Demosthenes (23.74) uses éwdpwc, Aristotle (Pol. 1300b27) refers to a dispute mepi Tod
Sucalov, and most later sources use the term Sucalwc; see Gagarin, “Self-defense” 112 n.7.
I shall use the term ‘lawful homicide’ ro designate this category.

15 MacDowell 80, cites Dem. 23.74 for his use of éwduwc, without noting that a few
lines later in the same section Demosthenes cites Orestes” acquittal to explain the existence
of this category of 8ixaoc ¢dvoc; cf. ]J. H. Kells, CR N.s. 15 (1965) 207.

16 F, Caizzi, Antiphontis Tetralogiae (Milan 1969) 21-44.
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In addition to these objections, a weakness common to all three
theories is that not one of them takes into consideration the full
arguments of the Second and Third Tetralogies and in particular the
context within which the prohibition against just and unjust homicide
is introduced. It is this context which I shall examine in this paper, and
in so doing I hope to set forth more precisely the nature and purpose
of this prohibition against just and unjust homicide.We shall then have
a firmer basis from which to consider its relation to Athenian homicide
law.

Before we look more closely at the Tetralogies some general observa-
tions are in order. First, we should note that by itself the prohibition
pijre Sucalwe pijre adixwe amoxrelvew does not meet the formal re-
quirements of statutory legislation since it does not provide any
sanction for violations of the prohibition.!” This is not to say that the
prohibition could not possibly have formed part of a written law, but
it would have to be followed in that case by some statement of the
sanction or legal procedure which would result in the event of a viola-
tion.!® Thus although the expression can be called a ‘law’ or vdpoc in
the wider sense of these words, I shall for convenience refer to it as a
prohibition.

We should further observe that if the basic Athenian homicide law
was written in the standard conditional form—i.e., “if a man Kkills
another man, he shall be exiled (or executed)”’—as we have reason to
believe it was,'® then any further prohibition of homicide would be
legally superfluous, since such a law obviously implies that the
homicide in question is prohibited. Furthermore, if the terms 8{katoc/

17 This is as true of early or ‘primitive’ laws as it is of modern law; ¢f. A. S. Diamond,
Primitive Law Past and Present (London 1971) 45: “All genuine codes are couched in the
natural language of statutory legislation, namely conditional sentences in the third person,
the protasis containing the facts supposed, and the apodosis the sanction. Nowhere is there
to be found a rule of law in the second person. Nowhere is there a rule of law without its
sanction.”

18 D, Daube (Forms of Roman Legislation [Oxford 1956] 23-30) compares two forms of
legislation, first where a separate prohibition is followed by a sanction (x is wrong; if any-
one does x, he shall be punished), and secondly the simple sanction, where the prohibition
is implied (if anyone does x, he shall be punished). Daube concludes that the former form
is used only “where a duty to be imposed is new, unexpected or complicated.” Clearly the
prohibition of homicide does not fit this category.

19 See Drakon’s law, line 11, and Stroud, op.cit. (supra n.10) 40. Every reconstruction
of Drakon’s law on intentional homicide I know of uses the form of a conditional
sentence.
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@ducoc in the prohibition mean ‘just/unjust’ in the sense of ‘allowed/
prohibited by law’, then (as has often been noted)?® one part of the
prohibition is self-contradictory, whereas the other part is tautologous.
We shall return to these considerations later.

If we turn now to the text and examine the prohibition in the con-
text in which it occurs in the Second and Third Tetralogies, one fact
strikes us immediately: in both Tetralogies it is the defendant who
introduces this prohibition as part of his defense (3.2.9, 4.2.3); only
once is the prohibition cited by the plaintiff (3.3.7), who mentions it in
his second speech in response to the previous argument of the defend-
ant. This surprising feature, which to my knowledge no scholar has
yet considered remarkable, leads to some obvious questions: Why does
the defendant in each case introduce the prohibition?What use does
he make of it?What does the prohibition mean to him? These ques-
tions, which are regularly ignored in discussions of the problem,?! will
be the starting point of our inquiry.

The Second Tetralogy concerns the accidental death of a young boy
struck by a javelin. The boy’s father presents the accusation briefly:
the youth who threw the javelin is guilty not of intentional but of
unintentional homicide, and he should be exiled as the law provides.
The accusation is exactly what we should expect on the basis of
Athenian homicide law.22

In defense the youth’s father, after a rhetorical opening (3.2.1-2),
presents a series of admittedly subtle?® arguments (3.2.3-8) to the
effect that the victim himself was responsible (unintentionally, to be
sure) for his own death and that the youth who threw the javelin is not
at all guilty of homicide, not even of unintentional homicide. This is
the entire substance of the defense, as it must be. Because the charge
is unintentional homicide, the question of intent is irrelevant; nor are
the basic facts in dispute. Essentially the case turns on the question of
negligence—i.e., which party neglected to follow the proper pro-
cedure?—and the defense must plead that the youth was not the
principal cause of the boy’s death.

20 See, e.g., Dittenberger, op.cit. (supra n.1) 272-73.

31 Paoli, op.cit. (supra n.7) 159, notes only that the law is “mal invoquée,” by which he
seems to mean that the context is irrelevant to the meaning of the law.

22 The case in the Second Tetralogy is one of unintentional, not lawful homicide (as some
have claimed); see Gagarin, “Self-defense” 116 n.24. For exile as the penalty for unintention-
al homicide see Drakon’s law, line 11, and Dem. 23.72.

23 See Ant. 3.2.2: éav axpifécrepov 4 wic ctvnlec vuiv d6éw elmelv . . .
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Having made this argument the defense continues (3.2.9):24 dmoAde:
8¢ kal 6 vépoc npdc, ¢ micTebwy, elpyovTt puriTe adilkwc pijTe dikaiwc
amokTelvew, e ovéac Sudker. Dmo pév yap Tic adtod Tod TebvedToC
opapticc 68e amolverar undé axovciwe amokTeivar adTdv: vmo 8¢ Tod
Sudbkovroc 000’ émikadodpevoc wic éxwv amékTewev, audoly amolveTon
TOW éykAnudTow, <p.1;7—’ brcwv) unhl éxdv drmoxtetva— " ‘And also the
law acquits us in which the plaintiff puts his faith?3 in prosecuting us
as killers, [the law] prohibiting killing unjustly or justly. For on the
one hand, by the error of the dead boy himself this youth is acquitted
of having unintentionally killed him; and on the other hand not even
being accused by the plaintiff of killing intentionally, he [the youth]
is acquitted of both charges, of killing unintentionally and intention-
ally.” Though this argument is a bit awkward in its striving for
rhetorical effect,?® it is clear that the prohibition against unjust and
just homicide is introduced as part of an argument for acquittal. The
argument, simply stated, is as follows: the prohibition prohibits two
kinds of homicide; the youth is innocent of these two kinds of homi-
cide; therefore the prohibition acquits the youth of homicide.

Two observations are necessary. First, the defendant must be equat-
ing the pair of terms in the prohibition, &8{kwc/8ixaiwe, with the pair
of terms in his supporting argument, ékav/drxwv (arovciwc). Without
this equivalence the argument would be transparently nonsensical,
which is not only prima facie improbable but is disproved by the fact
that the plaintiff repeats and responds to this argument in his reply
(3.3.7, see below).

The fact that d8{kwc/8ukaiwe must here be equivalent to ékwv /éxwv
was suggested long ago by Blass?” but was rejected by Dittenberger?®
and has for the most part been ignored ever since. For support Blass
cited only a law pijre &8icov prjre Sikaov Aéyew mentioned by Lysias
(fr.152), but this expression seems not to provide a parallel and was
easily dismissed by Dittenberger. I should emphasize, however, that
even if no exact parallel can be adduced, the terms é8{kwc and Sixaiwc

24 ] use the Blass-Thalheim Teubner text of Antiphon (Leipzig 1914) throughout, except
where noted. In 3.2.9 Aldus’ emendation {ufr* dxwv) is required by the context and is
accepted by all recent editors.

2 For mcredw with vépoc see Aeschin. 3.1; the expression does not imply that the law
was actually mentioned by the plaintiff.

26 Note that the two clauses beginning ¢mé uév . . . $mé 8¢ are not quite parallel.

27 F. Blass, Die attische Beredsamkeit® I (Leipzig 1887) 164, esp. n.3.

28 op.cit. (supra n.1) 274 n.2; Lipsius, op.cit. (supra n.2) 198 n.2, approves this rejection.
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in the above passage must be taken to designate intentional and
unintentional homicide. There is, in fact, one other passage (Aeschines
2.88, discussed in the Appendix below) where @ixoc and 8ikaioc seem
to be used to designate intentional and unintentional homicide.

Our second observation is that one half of the prohibition, namely
the prohibition of unjust (= intentional) homicide, has no relevance
whatsoever to the defendant’s case in the Second Tetralogy.?® The
plaintiff has already conceded that the killing was unintentional, so
that there is no question of intentional homicide and the defendant’s
innocence on this count is a moot point. The only relevant question is
the charge of unintentional (or ‘just’) homicide, which the defendant
quickly reduces to a question of homicide without qualification (did
the youth kill the boy?). Thus the argument in 3.2.9 is nothing more
than a rhetorically embellished restatement of the argument in
sections 3-8, namely that the youth was not the cause of the boy’s
death. It adds nothing substantive to the defendant’s case,3® and the
qualification psjre &8ikwc prire Sikaiwe adds nothing substantive to the
simple prohibition of homicide.

The method of argument here is a more extreme form of a method
Gorgias apparently used in his treatise On Non-existence.3' In order to
prove the first of his major theses, that nothing exists (098év écrw),
Gorgias first maintained that if anything exists it is either being (76 év)
or non-being (76 u1 év) or both (66). After easily showing that non-
being does not exist (67), Gorgias devoted most of the argument to
rejecting the possibility that being exists (68-74) and then concluded
with the demonstration that being and non-being cannot both exist
together (75-76). Gorgias’ method was thus to divide his thesis into
three subtheses and argue for each in turn.We should note, however,
that only one of these subtheses, namely that being does not exist, is
really important, and it was apparently argued at much greater length

# E. Kemmer (Die polare Ausdrucksweise in der griechischen Literatur [Wiirzburg 1903] 205-
07) notes the rhetorical effect of the ‘polar expression’ in this case and cites other cases
where only one half of the polarity is relevant.

30 As Wilamowitz observes of section 3.2.9, “nihil novi continet” (Commentariolum
Grammaticum IV [Gottingen 1889] 18 =KI.Schr. IV 682).

31 Diels, Vorsokr. 82B 3 §§66-76. The text is Sextus’ summary of Gorgias’ argument.
Another report of the argument is preserved in [Arist.] De Melisso, Xenophane, Gorgia
979a13-980a8, and some feel that Sextus’ summary is derived partly or wholly from this
version (see H.-J. Newiger, Untersuchungen gu Gorgias® Schrift Uber das Nichtseiende [Berlin
1973]). The version in De MXG does not reveal the form of Gorgias” argument as clearly as
Sextus’ version, but otherwise it supports the conclusions I draw from Sextus’ version.
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than the other two. Once Gorgias could prove that being does not
exist, the conclusion that nothing exists must have followed quite
easily.32 Thus the method is similar to that of the defendant in the
Second Tetralogy in that in both cases a thesis is subdivided but only one
subthesis is really important.

Two passages later in the Second Tetralogy confirm our observations
that the terms &d{xwc[dikaiwc in the prohibition are understood as
equivalent to éxdv/dxwv and that the qualification prjre ddikwe pijre
dukaiwc adds nothing to the simple prohibition of homicide. First, the
prohibition is mentioned by the plaintiff (3.3.7), who is responding
to the defense point by point:33 axovciwe 8¢ ody fecov 1) éxovciwe amo-
kTelvavTéc pov Tov maide, TO Tapdmay 8¢ dpvovpevol un) AmokTelvan alTSY,
008’ vmo Tod vpov kaTadouBavechal dacwy, Sc amayopever unTe Sucaiwe
piTe adikwe amoxTelvew. GAa Tic 6 Baddv; . . . éywm 8¢ Tov vouov Spbdc
ayopevew ¢nui Tovc amokTelvavtac kodalecfou— Having killed my boy
unintentionally no less than [if they had killed him] intentionally but
denying that they killed him at all, they also claim not to be convicted
by the law which forbids killing justly or unjustly. But who threw [the
javelin]? .. .and I say that the law correctly declares that those who
kill are to be punished.” Clearly the plaintiff here, like the defendant
earlier, takes the terms a8{kwc and 8ukaiwc to designateintentionaland
unintentional homicide. He also understands that the prohibition
applies essentially to homicide pure and simple (rovc émoxrelvavrac)
and that the basic issue is simply who is responsible for the homicide
(ric 6 Paddw;). In other words, the qualification pijre Sikaiwe pijre
adikwc is irrelevant to the argument.

Secondly, the defendant also alludes again to the law in his second
speech (3.4.8): Tov 8¢ vépov 6v mapadépovcy, émauveiv Sei. dpfdc yap rai
8LKa[wC TOI‘)C &KOUCI{U)C a”lTOKTGL,VaVTaC &KOUC({OLC Waeﬁflacl KOA&CEL"—“WC
must praise the law which they cite,3* for correctly and rightly does it
punish with unintended suffering those who kill unintentionally.”
He then reiterates that the victim was to blame for his own death.

32 We cannot say that Gorgias™ discussion of the possible existence of non-being was
wholly irrelevant to his purpose (whatever that may have been), but the argument that
being does not exist must have constituted the essence of his case that nothing exists.

33] follow Blass, but not Thalheim, in reading dmoxtelvavrec, apvoduevor and dacy in
the first sentence of the following excerpt. The reading does not affect the basic sense of
the passage.

3¢ The structure of the argument here and the verbal echoes of 3.3.7 indicate that “the
law which they cite” is the one cited in 3.2.9 and 3.3.7; ¢f. Caizzi, op.cit. (supra n.16) 235.
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Here too the prohibition by implication applies to unintentional
homicide, and intentional homicide is irrelevant.

Let us now turn to the Third Tetralogy, a case of homicide (allegedly)
in self-defense.3®* We should note first that the defense in this case is
essentially similar to that of the Second Tetralogy in that the defendant
seeks to show that the real cause of the homicide was someone else.36
In this case in addition to blaming the victim himself, the defendant
also blames the doctor.3” In spite of this complexity, however, the
defendant’s reasoning is quite similar to that of the defendant in the
Second Tetralogy, and here too it is he, not the plaintiff, who introduces
the prohibition against just and unjust homicide.

The argument that the victim himself is to blame for his own death
(since he started the fight) is the first and most important part of the
defendant’s case (4.2.1-2). He then continues (4.2.3—4): épet 8¢ “aAX’ 6
vépoc elpywv pite Sikaiwc uire adikwc amokTeivew évoyov Tod $dvov
Toic émitipioic amodaiver ce Svra- S yap amjp Tédvmkev.” éyw 8¢ SevTepov
kai TpiTov oVk amokTetval ¢nui. €l pév yap Ymo TV mANYGY o amjp
mapaypijpe améfovev, v éuod pév Sikalwc & v érebvixei—od yap
TadTa aAda peilove kai mhelova of dpfavrec Sikouol avTimdcyew elci—
viv 8¢ moddaic fuépaic dctepov movnpd latpd émtpedleic Sa Ty Tod
latpod poxfnpiay kai od Sia Tac mAnydc améfave— "But the plaintiff will
say, ‘but the law prohibiting killing justly or unjustly shows you to be
liable for the penalties for homicide; for the man is dead’. But a second
and a third time I say I did not kill him. For if the man had died im-
mediately from the blows, he would have died by my agency, to be
sure, but justly—for it is right that those who begin a fight suffer in
return not the same amount but more. But as it is, he died many days
later, attended by an evil doctor, on account of the wickedness of the
doctor and not on account of the blows.” The argument that the doc-
tor is responsible is relatively minor, however, and the defendant soon
returns to his main argument, that the victim was responsible for his
own death (4.2.5-6).

35 For a discussion of this defense see Gagarin, “Self-defense.”

3¢ The author of the hypotheses to both these defense speeches (3.2 and 4.2) observes that
in each case 7 cracic perdcracic.

37 As the plaintiff notes in 4.3.5, a doctor could not normally be held legally responsible
for his patient’s death. We do not know the precise wording of the law (cf. P1. Legg. 86582—4).
It is possible that the defendant’s language in 4.2.4 (movnp& lotpd . . . &a Ty 70D larpod
poxOnpiav) is intended to suggest the extreme degree of negligence necessary to make even
a doctor legally responsible.



MICHAEL GAGARIN 299

Here the prohibition against just and unjust homicide is introduced
into the defendant’s argument for reasons which are not immediately
clear. At first the qualification prjre Sukaiwc prjre @dikwe seems to be
quite irrelevant, since the question is simply who caused the death,
as is made clear by the plaintiff’s (hypothetical) supporting argument,
S y&p dvip Té0vnrer, and by the defendant’s primary response to the
charge, odx amorteivai ¢nui. Thus far the defendant treats the pro-
hibition as an unqualified prohibition of homicide and simply repeats
his argument of the preceding sections, that the victim himself was to
blame.

The next sentence (el pév ydp. . .), however, leads to the defendant’s
secondary argument, that the doctor is to blame, and here the qualifi-
cation wijre Sikalwe pijre adikwe becomes functional, though only for
rhetorical purposes. In a counterfactual condition the defendant
maintains that if he had killed the man, he would have done so
Sukaiwe, and then adds that in fact he did not kill him, the doctor did.
The effect of this argument is first to deny that the defendant could
possibly have killed @dikwc (if anything the killing would have been
Sukaiwe), and secondly to deny that he killed 8ikaiwc (since he did not
in fact kill at all). The first part of this argument is a weaker statement
of the argument that the victim started the fight and was responsible
for his own death (therefore the defendant did not kill unjustly); the
second part is a weaker statement of the argument that the doctor was
responsible (therefore the defendant did not kill justly). Rhetorically
the argument appears to accomplish something, but in fact it adds
nothing to the substance of the case, since either one of the stronger
arguments (that the victim was responsible or that the doctor was
responsible) would lead a fortiori to the conclusion that the defendant
did not kill at all, whether justly or unjustly. The qualification prjre
Sucaiwe pijre adikwe is thus rhetorically useful in providing a transition
from the first to the second of the defendant’s arguments, but it has
otherwise no substantive function.

A confirmation of the substantive irrelevance of the qualification
pijre Sucaiwe pifre adikwc is that in his second speech the plaintiff
ignores the prohibition and simply presses home the argument that
the defendant, not the victim (or the doctor), is the killer. Moreover,
when the defendant’s friends introduce the prohibition again in the
second speech for the defense, which for the most part repeats points
made in the first defense speech, their reply to it is simply to deny
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that the defendant was the killer (4.4.8): mpoc 8¢ 76 prjre Sucaiwe pijre
&dikwc amoxTelvew amokékpiTar: od yap vmo TV wANYdY AN Yo Tod
laTpod 6 amjp améfaver, dc ol popTupec paprupoiicwv. écti 8¢ kal 1 TUYM
Tod &pavroc kai od Tod auvvopévov— " The prohibition against killing
justly or unjustly has been answered; for the man died not from the
blows but by the agency of the doctor, as the witnesses testify. And
furthermore, the mischance is attributable to the beginner of the fight
and not to the self-defender.” Here the qualification p1jre Sikaiwc prjre
adikwc is ignored.

It is evident that the defendant in this case uses the terms 8ikaioc
and &8uxoc in their more normal sense of ‘just’ and ‘unjust’.38 However,
this in no way affects the meaning of the terms in the Second Tetralogy,
as Dittenberger3® maintained, since the context there requires us to
understand the terms as we have shown above. Indeed the evident
flexibility of the terms is significant (see below) and is moreover
consistent with the fact that in both Tetralogies the qualification pajre
ducaiwe prjre adikwc is used primarily for rhetorical effect.

If we now consider the two Tetralogies together, the following pic-
ture emerges: the prohibition pijre Sikaiwc prjre adixwe dmoxteivew
is a simple prohibition of homicide expanded rhetorically with the
‘polar expression’ pijre Sikaiwce prjre &8ikwe. In both cases the prohibi-
tion is introduced for rhetorical purposes by the defendant, who pre-
tends to be defending himself against both halves of it. In fact, in both
cases the real argument is that the defendant did not kill the victim
at all, and the qualification prjre Sikaiwc prjre @dikwc has no substantive
significance.

The rhetorical nature of the qualification is further indicated by the
fact that 8ckaiwc [@dikwc in one Tetralogy must be interpreted as desig-
nating unintentional and intentional homicide, whereas in the other
they have their more normal sense of ‘just’ and “unjust’. This variation
indicates that the expansion usjre Sikaiwc pijre adikwec can have no
precise legal significance, since otherwise the defendants could not
use it in two different senses in the two Tetralogies without incurring
some criticism. It is especially significant that the plaintiff in the
Second Tetralogy, where the application of &Sixoc and 8ikaioc to inten-
tional and unintentional homicide would appear to be abnormal,
accepts it without hesitation.

38 See Blass, op.cit. (supra n.27) 169 n.6.
3 op.cit. (supra n.1) 274 n.2.
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We noted earlier that the prohibition is not strictly speaking a law
and would probably be superfluous in Athenian homicide law, and
the legal vagueness of the rhetorical qualification is further evidence
that the prohibition was probably not written into the law. The
question remains, however, what was the status of the prohibition
introduced by the defendants, and how could it have existed in any
way together with the known Athenian laws allowing certain kinds
of homicide to go unpunished?

If we examine all the surviving laws relating to lawful homicide,
we shall note, as Lipsius?® and others have done, that none of them
uses the term &ikaioc; rather they state simply that a homicide in
such-and-such a case (e.g., killing an adulterer) is to go unpunished.4!
Dittenberger4? attributed the absence of this expression to the fact
that Greek laws are cast in the form of conditional sentences, but even
in a conditional sentence it would be easy to write, e.g., 8ixaiov elvar
76v ¢dvov in the apodosis. Dittenberger argued that the substance of
the homicide law indicated that some cases of homicide were 8{katoc,
and this term is in fact used by the orators. I believe, however, that the
absence of the term from the letter of the law is significant, since if
the category of lawful homicide were legally designated 8ikatoc $évoc,
the prohibition pijre Sikalwe pijre adlkwe dmokreivew would have to
be understood as referring to this legal category, whereas the absence
of the expression 8ikaioc ¢povoc from written law allows the term
8iraroc to be used with some vagueness in the Tetralogies and else-
where.

We should note in this respect that cases of self-defense, such as that
argued in the Third Tetralogy, were probably not included among the
cases of lawful homicide.4® Thus when the defendant says (4.2.3) that
if he had killed the man he would have done so §ikaiwe, the word is
not being used in any precise legal sense. Indeed even if his were a true
case of lawful homicide, 8{xauoc still would not designate this category,
as is shown by a‘close parallel in Lysias 1, probably the only extant
speech from a case of lawful homicide. There the defendant maintains
(1.37), in response to the accusation that he entrapped the victim,

40 gop cit. (supra n.2) 192.

41 For references see Gagarin, “Self-defense” 119-20, to which add SEG XII 87.7-11, where
it is decreed that whoever kills a tyrant dcioc écro.

42 op.cit. (supra n.3) 452-53.

43 See Gagarin, “Self-defense.”
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éyer 8¢ dikaiov pév dv morely fyodumy GTwiody Tpdmw TOV TRV Yuvaike
T éuy Swadbeipavra AapBdvwv—-T believe I would have done the
right thing in no matter what way I got hold of the man who destroyed
my wife.” But in fact, he continues (1.39), he did not entrap the man.44
It is clear that in this passage the term d{xawov does not designate the
specific legality of a homicide but refers more generally to a claim of
moral justification, and the same is true of the defendant’s use of
Sikaiwe in Ant. 4.2.3.

These observations tend to support MacDowell’s view*® that
certain homicides might have been considered &ikaior by most
Athenians but would nonetheless have been punished by law.
Certainly it is not surprising to find someone in court claiming to have
killed 8ixaiwec, whether or not his case could legally be classified as
lawful.4¢ On the other hand, our conclusions also suggest a rather
different view of the historical context for the prohibition against just
and unjust homicide from the one suggested by Paoli and accepted in
its general outline by MacDowell and Caizzi.4” In their view the pro-
hibition should be understood in the context of the change from an
earlier system of self-help, where the relatives of a homicide victim
were allowed to take their vengeance on the killer, to the later system
of compulsory judicial procedure, under which such retaliatory kill-
ings were no longer allowed. This change was expressed in the law
by a provision prohibiting all homicides, those that were once con-
sidered just together with those that were unjust. Thus the prohibition
is a sign of the gradual replacement of the system of self-help by a
legal process under the authority of the polis.

This view, however, is not supported by the evidence we have
examined. In the first place it is not accurate to say that the retributive
killing of someone who had killed one’s relative was ‘allowed’ under

4 On entrapment in cases of adultery ¢f. the Gortyn laws (I.Cret. IV 72) II 36-45.

45 loc.cit. (supra n.12).

48 Orestes’ killing of Clytemnestra, as it is presented by Aeschylus in Eumenides, does not
fall into the legal category of lawful homicide (though it might if it were argued as a case
of tyrannicide). Yet Orestes believes he killed Clytemnestra Sucalwc (cf. 468, 612, 615) and
is in fact acquitted, though not strictly on legal grounds (see Gagarin, Aeschylean Drama
[Berkeley 1976] 76-79). Though this acquittal does not have any firm legal basis, we must
remember that Athenian juries were not so strictly bound by the law as are modern
juries. Note that Demosthenes sees Orestes’ acquittal as the prototype for a plea of lawful
homicide at the Delphinion (23.74), even though he was originally tried at the Areopagus
(23.66).

47 opp.citt. (supra nn. 7, 12, 16).
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the system of self-help since such a killing could itself be avenged and
could thus scarcely have been considered just. Secondly, the prohibi-
tion against just and unjust homicide has, as far as we can tell, nothing
to do with retaliatory killing but is introduced in two cases only,
accidental homicide and homicide in self-defense. To our knowledge
both of these cases would have been equally if not more severely
punished in the pre-Drakontian period.#® Finally, there is no evidence
for any significant decrease in the kinds of homicide allowed by law
between the seventh and fourth centuries. As I remarked at the be-
ginning of this paper, the change if any seems to have been to expand
rather than narrow the category of lawful homicide. For all these
reasons the traditional explanation of the prohibition against just and
unjust homicide is impossible.

Rather than seeing the prohibition as the result of a process of
development in the homicide laws, I believe it was the result of the
increasing moral sophistication of the mid-fifth century, stimulated
by the intellectual investigations of the sophistic movement. The
discussions of responsibility or guilt in homicide cases, of which the
Tetralogies are a good example,® led to a sharper distinction between
various kinds of homicide, such as intentional and unintentional, and a
more careful delineation of the nature of criminal responsibility than
was the case earlier. From this more developed moral perspective
certain homicides, such as those involving accidents or extreme
provocation, could be considered morally just, even though they were
still punishable according to the rather conservative letter of the law,
since they were not included in the category of lawful homicide. From
this perspective it was a moral comment on the Athenian legal sys-
tem to observe that even though a certain killing might be morally
justified, the killer must be punished, since “the law prohibits both
just and unjust homicide.” This cannot have been a common observa-
tion, or we would probably see traces of it elsewhere in the orators or
in some of the rhetorical debates in Euripides; but the author of the
Tetralogies seized on the observation in order to experiment twice with
its rhetorical possibilities.

48 For accidental homicide see Odysseus’ killing of Antinous (Od. 22.1-33), which I shall
discuss in a forthcoming work on Drakon’s law. The only possible example of killing in
self-defense in the epics is Odysseus’ killing of the suitors, whose relatives certainly expect
to exact vengeance for their deaths (Od. 24.430-37).

4 Cf. Plut. Per. 36.3.
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In sum, both defendants call upon “the law prohibiting just and
unjust homicide” for their own rhetorical purpose. In so doing they
are not referring to a specific piece of statutory legislation, but rather
to a characterization of Athenian homicide law based on a moral
rather than a legal perspective. This characterization is certainly not
inconsistent with Athenian law, and it thus provides no reason to
reject the traditional ascription of the Tetralogies to Antiphon.

ArpENDIX: Aeschines 2.87-88

In his speech De Falsa Legatione Aeschines assails his prosecutor Demosthenes
for telling lies about him when he (Aeschines) is facing the possibility of a
capital sentence.5% He continues (2.87-88):5! 7&c odk elxdrwc of marépec Hudv
év Taic povikaic dikarc {Taic) émt IlaAadiw rarédeifov, Téuvovra Ta Téuia Tov
vikdvro T4 YPridw é€oprilecOou, kai ToiTo Vuiv mATpLdy écTw €T Kl ViV, TaAnOT

1 \ ’ 3 ’ -~ -~ o \ ~ » Y -~ \ -~
Kol T SLK(XL(! €l/l7'¢b(0al TWY SlKaCTwV ocotL TV ll"’](ﬁov TNVEYKAY QXUTQ, KOt lpEUSOC

Y b Ié b A 4 b} ’ ] \ b3 -~ \ \ y 7 \ (4 ~
pundeév elpniévar, €l 8¢ u1j, €€y adrov elvan emapdclar kol Ty olkiav T avTod,
Toic 8¢ dikacTaic evyeclou moAa kol ayale elvon ; kol pdda Spfdc kai moATikdc

ko » 3, ~ y \ \ hol € -~ [3 \ 3> ~ ’ ’
& vdpec Abnvaior el yap undeic &v Vudv éavrov avamdijcow povov dikaiov

/ IQ 7 / y ¥ \ M hal \ y 7/ n \ k) ’
BovAoiro, 7} mov adirov ye dvAafour’ v, Ty Puymy 1) TY odclaw %) TV EmiTipiov
Twoc dderdpevoc—— Surely it was reasonable for our ancestors to introduce
the practice in homicide trials at the Palladion that the one who wins the
verdict should cut the pieces and swear an oath—and this has remained your
traditional custom even now—to the effect that those of the jurors who voted
for him had voted truly and justly and that he had spoken nothing false, and
that otherwise he prays that he and his household be destroyed and asks for
many blessings for the jurors. And this custom, gentlemen, is right and befits
the city, for (a) if no one of you should wish to infect himself with ‘just’
homicide, surely (b) he would guard himself against ‘unjust’ homicide,
depriving another of life or property or civic rights.”

I have quoted this passage at some length because the full context helps
clarify the sense of 8ikawoc and &duxoc in the last sentence. In my translation I
have divided this sentence into two parts corresponding formally to the pro-
tasis and apodosis of a conditional sentence, but the sense of the sentence is
not truly conditional but rather: ““since (a) is the case, it is even more true that
(b) is the case.””%2 Now it appears that the two kinds of homicide mentioned
in these two parts of the sentence, 8ikawoc and &duxoc, must correspond to two

50 ywduvedovroc Smép Tod cduaroc (2.87). The case is a ypady mapampecBeiac for which the
penalty was Tiunrdc (to be assessed by the court); see A. R. W. Harrison, The Law of Athens
II (Oxford 1971) 82.

517 follow Blass’ Teubner text (2d ed. 1908), except that I read réuwvovra for réuvorrec.

52 As the scholiast notes, 7 wov here is equivalent to 7oAd mAéo.
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different kinds of homicide suggested by the long preceding sentence, which
in my view are (a) actually killing someone and (b) causing someone’s death
through a false prosecution. Aeschines is apparently saying, “we try to avoid
$dvoc 8ikaroc (for which we are brought to trial at the Palladion), and even
more do we try to avoid ¢dvoc @dikoc (by making a false accusation which
might lead to someone’s conviction and death).” If this is indeed his meaning,
then he must be using the terms 8/xatoc and &8uxoc to refer to unintentional
and intentional homicide respectively, since the Palladion was primarily the
court for unintentional homicide.53

I believe this is the correct interpretation of Aeschines” words here, though
an objection can be raised to it: since, as Philippi® argued, the penalty of
depriving someone of life or property was seldom if ever imposed on anyone
convicted at the Palladion (though these could be penalties for intentional
homicide tried at the Areopagus),® the ¢dvoc &dikoc which might result from
a false prosecution does not seem to fit the context of prosecution at the Palla-
dion. Philippi thus deleted émi [Tadadiw as a gloss on év raic dovikaic Slkauc.
It is difficult, however, to account for this gloss,?8 and furthermore, although
Philippi’s revised text might give us an easier context for understanding the
$dvoc &uxoc, it provides no satisfactory explanation of the ¢dvoc lkawoc which
Aeschines assumes we all seek to avoid. Homicide in general is of course not
8kauoc, and homicide tried before the Delphinion as lawful (i) would not be
referred to here without a specific mention of this court, (ii) would probably
not be thought of as something everyone obviously seeks to avoid, and (iii)
would probably not have been considered an ‘infection’ (i.e. a religious pollu-
tion).57

Lipsius®® accepted Philippi’s deletion of émi ITadadiew but assumed a differ-
ent explanation of the first half of Aeschines’ last sentence: the ¢dvoc Sikauoc
which people seek to avoid is a just conviction voted by the court (presumably
the Areopagus). Again, however, obtaining a just conviction in court can
scarcely have been thought to bring pollution upon the plaintiff, and moreover
the sentiment that one would not wish to infect oneself by justly prosecuting

$3 Dem. 23.71, Arist. Ath.Pol. 57.3. The Palladion was also the court where the killers of
slaves, metics and foreigners were tried, but Aeschines can hardly be referring to these
cases.

54 RhM 29 (1874) 10-11.

55 See Dem. 21.43.

86 Philippi, loc.cit. (supra n.54), thinks the glossator was thinking of Dem. 47.70, where an
oath at the Palladion is mentioned, but a commentator who knew this passage would
surely also know that a similar, if not identical, oath was sworn at the Areopagus (see Dem.
23.67-68).

57 See MacDowell 128-29 on the difficult question whether purification was ever required
of persons judged guilty of lawful homicide.

58 J. H. Lipsius, Das attische Recht und Rechtsverfahren (Leipzig 1905-15) 833 n.17.
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a killer and obraining a just sentence of death conflicts with the commonly
expressed desire to see justice done, the guilty one punished, etc. Indeed it
could be said to be one’s legal and moral duty to prosecute and if possible
convict the murderer of a relative.5?

If we reject Philippi’s deletion,®® we do, however, have to explain the
end of Aeschines’ statement, where he seems to imply that a false prosecution
at the Palladion might have the result of depriving people of life, property
and civic rights. I suggest that Aeschines does not intend such an implication,
but rather is conflating the situation of bringing a false prosecution before the
Palladion and his own situation, where Demosthenes (he maintains) is
bringing a false prosecution against him. In essence Aeschines is saying, “[this
analogy with the oath sworn at the Palladion is significant since] just as one
would not wish to infect oneself with a ¢dvoc 8ixaroc [and be tried at the
Palladion], so one would even more avoid a ¢évoc &dixoc, depriving someone
of life, property and civic rights [as will be the result if Demosthenes wins his
false prosecution against me].”

In sum, on the most likely interpretation of this passage, Aeschines uses
8ixawoc and &duxoc to refer to unintentional and intentional homicide, the
latter arising indirectly from a false prosecution.

THE UNIVERSITY OF TEXAS AT AUSTIN
July, 1978

5% See MacDowell 9-11.
0 No editor to my knowledge even mentions Philippi’s deletion. All recent editors
accept Scaliger’s {raic).



