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stimulating article about the prosecution of homicide in Athens.

After a long discussion of the dike phonou, he devotes two
shorter sections to the apagoge phonou and the graphe phonou.
In both sections he agrees with MacDowell and rejects my inter-
pretation of the procedures.! I am not persuaded, however, and in
this article I shall offer new arguments in support of my views.
After a brief discussion of one of the major problems raised by the
dike phonou 1 shall examine further the graphe phonou and the
various forms of apagoge used against homicides. Let me add in
advance, however, that I fully accept one of Gagarin’s objections:
the evidence is not sufficient to support my opinion that the so-
called apagoge phonou (Dem. 23.80) was introduced as late as in
the first half of the fourth century B.C., and so I retract the view.2

IN GRBS 20 Michael Gagarin published a penetrating and

I. The dixn pdvov

In a judicious account of the dike phonou Gagarin discusses,
inter alia, whether the provision that the relatives are to prosecute
implies a negative rule that other persons are prevented from
prosecuting. He concludes that the law was not explicit, and I
agree. Nevertheless, although there is very little evidence to go on,
he prefers the view that ‘relatives are to prosecute’ is a rule which
does not absolutely prohibit non-relatives from prosecuting (304).
Here I disagree for the following reason.

The rule that prosecution in a dike phonou rested with the
family of the victim is in fact a necessary corollary of the general

! The following works will be cited by author’s name alone: M. GAGARIN, “The Prosecu-
tion of Homicide in Athens,” GRBS 20 (1979) 301-23; M. H. HANSEN, Apagoge, Endeixis
and Epbhegesis against Kakourgoi, Atimoi and Pheugontes (Odense 1976); D. M. Mac-
DowEeLL, Athenian Homicide Law in the Age of the Orators (Manchester 1963).

2 Hansen 102-03; Gagarin 320 n.59.
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12 THE PROSECUTION OF HOMICIDE IN ATHENS

rule that prosecution in a dike rested with the wronged person.
And so Gagarin’s view that non-relatives were not absolutely pro-
hibited from bringing a dike phonou implies that other persons
than the wronged person were not absolutely prohibited from
bringing an ordinary dike, e.g., a dikn aixeiag, a dikn kaxnyopiag,
etc.> Now this implication would entail a correction of the ac-
cepted view about the distinction between private and public ac-
tions in the Athenian administration of justice: “‘a diky in the
narrower sense could only be initiated by the wronged person, or
his or her x¥piog, or in homicide cases by the dead person’s rela-
tives in an elaborately prescribed order.”” This is Harrison’s state-
ment of the accepted view, and MacDowell writes in his recent
manual that, in a dike idia, ““only the person who claimed that he
suffered some wrong or deprivation could be the prosecutor.”’*
But is the accepted view correct?

MacDowell and Harrison state the rule as a simple fact without
reference to the sources or to other scholars. Bonner and Smith
and Busolt/Swoboda both refer to Lipsius,’ and his chapter “Ein-
teilung der Klagen™ is in fact the foundation upon which all other
scholars dealing with the Athenian administration of justice have
based their accounts of dike and graphe.® On page 239 Lipsius
states: “‘Im engeren Sinne aber heisst dixn der Rechtsstreit oder die
Klage, die ein ausschliesslich privates Interesse verfolgt und darum
nur von dem Verletzen angestellt werden darf. Mit genauerem Aus-
druck aber wird sie dixy idia genannt und der dnuocia dikn gegen-
tibergestellt, die von jedem vollberechtigten Athener anhingig
gemacht werden kann,” and in notes 6 and 7 Lipsius adduces some
twenty references to the sources in support of the distinction drawn

3 Gagarin has argued (in conversation, December 1980) that this implication is not
necessary: in an ordinary dike there was always a wronged person who could prosecute,
whereas in a homicide case there may have been no living relative, in which case there was
no one to prosecute except outsiders. I suggest, however, that in this situation the right to
prosecute would pass to the phrateres (IG 12 115.22-23), so that in homicide cases as in
all other dikai there was always some person specifically entitled to prosecute.

4 A. R. W. Harrison, The Law of Athens 11 (Oxford 1971) 76; D. M. MacDowell, The
Law in Classical Athens (London 1978) 58.

5 R. J. Bonner and G. Smith, The Administration of Justice from Homer to Aristotle 11
(Chicago 1930) 7; G. Busolt and H. Swoboda, Griechische Staatskunde 11 (Munich 1926)
1176; J. H. Lipsius, Das attische Recht und Rechtsverfabren 1-111 (Leipzig 1905-15).

6 Lipsius (supra n.5) I 237-62. In works older than Lipsius’ manual the rule is stated
with no references to the sources or with references pertaining only to the dike phonou,
e.g., G. Gilbert, Handbuch der griechischen Staatsalterthiimer 1* (Leipzig 1893) 454;
M. H. E. Meier and G. F. Schémann, Der attische Process (Berlin 1883—-87) 199 with n.10.
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between dike ‘im engeren Sinne’ and demosia dike = demosios
agon, graphe, etc. But checking the references one has to admit
that all the sources adduced are inadequate. They prove only that
a graphe might be brought by any citizen or that a dike phonou
was initiated by the family: none shows that the right to bring an
ordinary dike was restricted to the wronged person. Does that
mean that we shall have to give up the basic assumption made by
all scholars about the classification of actions in Athens? Are we
to assume that an ordinary dike might be brought (e.g.) by the
wronged person’s relatives or even by one of his friends? To the
contrary, Lipsius was right, but he must have forgotten to quote
the crucial source, Isocrates 20.2: ebprioete ¢ Kkai tovc Oévrag fuiv
TOUS VOUOUS UVTIEP TV CWUATWY UAAIGTA TTLOVIAGTAVTAS . TPWDTOV UEV
Yap mEPL POVOL TOVTOV TV AJIKHUATWY Kal dikag Kal ypapads dvev
napaxatafoins Emoinaayv, . . .E&neita TV WEv dAAwV EykinudTwv
avT@ T nabovti uovov 6 dpdoag Bnodikog éativ: wepl 08 TG Ufpewq,
WG KOIVOU 100 TTpdypuatog 6vrog, é€eatt T Poviopévew TV moAIT@V
YPaWauEve mpog tovg Becuobérac eivelbetv eic suag. This passage
proves that a dike could be brought only by the wronged person,
and accordingly 1 favour the traditional view of the dike phonou,
that it could be initiated only by the relatives of the victim. I agree
with Gagarin that the evidence concerning prosecution in a dike
phonou is inconclusive.” And so the best foundation for an in-
terpretation is the analogy to an ordinary dike, which could be
brought only by the wronged person. Similarly, the bringing of a
dike phonou was probably restricted to the relatives. If other per-
sons were to prosecute on behalf of the victim they would have to
avail themselves of some kind of public action, either an apagoge
or a graphe, to which procedures I now turn.

II. The Use of ypag# in Homicide Cases

In Apagoge 108—12 1 demonstrated the existence of a ypagr
tpaduatog éx mpovoiac heard by the council of the Areopagus and,

7 Gagarin’s interpretation of what the law implies (303—04) is not cogent. His argument
is that the rule ‘relatives are expected to prosecute’ implies as its opposite rule ‘non-relatives
are not expected to prosecute’, and so there was no prohibition of a dike phonou brought
by non-relatives. Admittedly this is a possible interpretation of the law, but it is based on a
paraphrase, and the rule may just as well be paraphrased ‘relatives are allowed to prose-
cute’, in which case the opposite rule implied is ‘non-relatives are not allowed to prosecute’,
and so non-relatives are in fact prohibited from bringing a dike phonou.
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to the best of my knowledge, no scholar has attempted to chal-
lenge this part of my argument. Next, I suggested that a ypagn
Tpavuatoc éx mpovoiag implies a fortiori the existence of a ypagpr
@dévov. In order to evade the unpleasant recognition of ypagai in
homicide cases Gagarin follows MacDowell in rejecting my in-
ference: ‘‘the fact that the graphe procedure was used for rpadua
ék mpovoiag does not prove that it was used for homicide too.”8
This objection is based on the assumption that a prosecution for
tpadua éx mpovoiac was not a homicide trial, a view already taken
by MacDowell in his Athenian Homicide Law. Quoting Dem.
23.22 and Arist. Ath.Pol. 57.3, he proceeds (44): “Since I am at
present concerned only with homicide, I shall say nothing about
the inclusion of arson and wounding in the list. Nor shall I discuss
cases of the destruction of sacred olive-trees, which were tried by
the Areopagos until some date in the fourth century.”” So Mac-
Dowell, followed by Gagarin and Lalonde, would separate Tpavua
and nvpkaid from pévog and papuaxeia; the result is in my opinion
a distorted picture of Athenian homicide law.

1. The crucial source is the law itself, quoted in Demosthenes’
speech Against Aristocrates 22: dikd{ev 8¢ tnjv Bovinv v év Apeiw
Ay POVov Kal TPABUATOS EK TPoVolag Kal MUPKAIAS Kal Qapudrkmy,
éav ti¢ dmoxteivy dovg. Now the heading of this and the following
quotations from the law is véuo¢ éx t@v povik@v véuwv v &
Apeiov mdyov. It does not matter very much whether this heading
is part of the original speech or was only inserted later in the manu-
scripts, singe it is in conformity with Demosthenes’ own words at
51: 0 pév vouog éativ obtog Apdxovtog, @ dvopec Abnvaior, kai of
dAdor 0€ Goovg éx TV povikwv vouwv rmapeypaydunv. The impli-
cation is that both tpavua and nvpkraid were offences dealt with in
the Athenian govikoi véuor, and this conclusion is confirmed by
several other sources.

2. In Aristotle’s paraphrase of the law in Ath.Pol. 57.3, pévog is
again inseparably bound up with zpadua. The text runs eioi Jé
pov[ov] dikai kal Tpavuatog, dv uev €k mpovoiag anokteivy §j Tpdary,
év Apeip mdyw, Kal gapudkwy, éav ATOoKTEIVY 00U¢, Kal TUPKAIas.
On the other hand, the destruction of sacred olive-trees is treated
separately at 60.2.

3. Furthermore, one of the clauses of the amnesty of 403 indi-

8 Gagarin 322; D. M. MacDowell, review of M. H. Hansen, Atimistraffen i Athen i
Klassisk Tid (Odense 1973), in JHS 96 (1976) 228; review of Hansen in CR 28 (1978) 175.
Cf. also G. V. Lalonde, review of Hansen in AJP 99 (1978) 133.
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cates that the law dealing with tpadua and the prosecution of
tpavua was simply a subsection of the Athenian homicide law.
According to Aristotle (Ath.Pol. 39.5) the amnesty included the
provision that tdg . . . dikag to0 pévov eivar katd td ndtpia, e Tig
TIva abToxElplg EKTEIVEY 1] ETpwaey.

4. Now if tpavua was a subspecies of pdvoc the implication is
that tpavua was not simply ‘wounding’ but rather ‘assault with in-
tent to kill’, and this is precisely the description of the offence given
in both the extant forensic speeches dealing with tpadua. In Lysias’
speech Against Simon (3.41-43, cf. 28) the defendant pleads:
énerta 0& kal obdeuiav Hyobsunv mpovoiav Eival TPAvUATOS OOTIC
un amoxteivar Poviduevoc Etpwee. . . . dAlA" door émifovieboavtes
arnokteival Tivag ETpwaoav, dnokteival 0é obk Eovvibnoav, mepl Twv
TOI0UTWV TAS TIUWPIAS OUTW UEYAAAS KATEGTHOAVTO, . . . KAl TALTA,
10N Kal TpoTEPOV TOAAGKIC DUEIS 0UTW JIEYveTe mepl THE mpovoiag.
And similarly in Lysias 4.5—11 the defendant raises the same ob-
jection against the type of action applied: a diky tpaduatoc is the
wrong action to bring because there was no intention to kill.

5. In every law suit, before the trial both parties had to take an
oath usually called dvrwuosia. In homicide cases, however, the
regular term was diwpoaia and the taking of the oath seems to
have been a more solemn ceremony.® Now it is apparent from
Lysias’ speech Against Simon (1, 4, 21) that the oath to be taken in
a 0ikn tpavuarog éx mpovoiag took the form of a Siwpocia and was
not an ordinary dvtwuoosia.

6. Similarly, nvpkaid was probably a subspecies of pévog. The
offence was not simply ‘arson’ but rather ‘arson causing loss of
life’. And so it is no surprise that arson, together with poisoning, is
included in Plato’s enumeration of the various ways of committing
homicide in Laws 865B: éav 0¢ abtdyeip uév, dkwv 0é dnokteivy
11 E1Epog Etepov, eite T £aVTOD oWUATI WIAQ &iTe Opydve # Péder
7 mduatog 1 gitov 60ael §j Topog f yelumvos npocfoiy 1 oteproel
TVEVUATOS, ABTOS T EAVTOD CAWUATL ] 01 ETEPWYV TWUATWV, TAVTWS
EoTw UEV DG avTéyelp, Oikac 0& TIvETw TAS ToldodE.

My conclusion is that tpadua and nvpkaid were subtypes of
homicide falling under the govikoi véuor and that the prosecution
of these offences resulted in a homicide trial. To exclude tpadua
from a general account of homicide law is in my opinion to give
only a partial and consequently distorted picture of the Athe-

9 The only thorough discussion of disuvvofar and Siwpoaia as technical terms in law is

Lipsius (supra n.5) 832 n.12. Cf. Harrison (supra n.4) 99 and MacDowell 92.
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nian administration of justice Thus, whether or not Gagarin and
MacDowell accept a ypagij pévov on the analogy of the ypayr
Tpaduarog, one is bound to accept ypagri as a proper procedure in
connection with at least one type of homicide trial, viz., Tpavuarog
éx-mpovoiag.

Gagarin’s second argument against a ypagr pévov is based on
an argument from silence: “‘it is almost inconceivable that in his
survey of the various types of homicide courts and procedures
(23.65—80) Demosthenes would omit mention of a ypagn pdvov if
it existed” (322). If it had existed it would have been mentioned
“either before or after the discussion of apagoge in 23.80” (n.66).

I believe this objection invalid. The apagoge phonou was opened
by taking the offender to the desmoterion and it resulted in a trial
before the people’s court, whereas ypagn pévov, on the analogy of
the ypaon tpaduaroc éx mpovoiac, would have been heard on the
Areopagus by the council of the Areopagus (¢f. Hansen 110).
Now, Demosthenes’ survey (23.63—81) of the administration of
justice in homicide cases is organized not according to procedures
but according to law courts, and in the sixfold division the em-
phasis is on the location of the various courts.'® There is no ex-
plicit reference to those manning the courts (the council of the
Areopagus, the ephetai, the basileis, the dikastai) and only three
references to procedures (two to dikn in 66 and one to draywys in

0). If Demosthenes were to mention the ypagn pévov he should
have done so in the section on the Areopagus (65-70); either
before or after 80 as suggested by Gagarin would be the wrong
place. Furthermore, there is no reason why Demosthenes, in his

10 The composition of the passage is: 63: dndoor véuor nepi TV povikwv dikastnpinwv
gloiv . . . tabra ndvt’ éni mévte dikactypiows yiyverar. 65: 10 év Apeie ndy dikasthipiov.
71: devtepov 8’ Erepov dikaatipiov . . . tobni Halradie. 74: tpitov & &tepov mpog tovToIg
dikaaTipiov . . . 10010 O’ éoTi ToUmi AeApviey. 76: tétaptov toivov dAAo mpog tovtois tovmi
Hpvravei. 77: &1 toivov néuntov dikactipiov . . . 10 év Dpeatrol. 80: €11 Toivov é06’ éxty
TIHWpia TPog AnNAcaIg TaAVTAIS. . . . drndyery E€eativ el 16 deouwtipiov. The word dikaatipiov
occurs thirteen times in the passage in addition to all the places where it is implied.
Similarly the passage bristles with words indicating place, e.g., ténog, &v, éni, dnot, etc. At
80 there seems at first glance to be a slight deviation from the organization according to
courts. Demosthenes mentions a ‘sixth form of revenge’ and not a sixth dixastipiov. The
reason is undoubtedly that the distinctive locality to be mentioned in connection with
apagoge was, of course, the deguwtipiov rather than the dikaotripiov in the Agora which
might, in the middle of the fourth century, vary from day to day according to the sorti-
tion by which different courts were assigned to different magistrates. In spite of the fact
that the prison was not a courtroom Demosthenes rounds off his account in 81 with the
phrase tocobt01c dixcactnpiolc, a legitimate zeugma covering the five dikastipia and the
deauwtipiov.



MOGENS HERMAN HANSEN 17

description of the Areopagus, should include a specific account of
the ypagn @oévov. In 80—81, for example, he mentions only one
form of apagoge against homicides, although the Athenians, as
Gagarin admits, had several different forms. Demosthenes shows
very little interest in procedures in this passage and concentrates
on law courts and localities. Why should he bother about the
ypagn ¢évov which in any case was the exception and not the rule?
An argument from silence thus carries no weight.

Summing up: the Athenians certainly had a ypagy tpaduarog
and there can be no doubt that tpavua éx npovoiac was an offence
dealt with in the homicide law. So the Athenians allowed not only
apagoge but also graphe in their administration of homicide law.
I suggest once more that a ypagrn tpavuaroc éx mpovoiag implies
a fortiori that it must have been possible to bring a ypagrn pdvov éx
npovoiac. We have only a single example of the ypagn tpaduarog in
addition to a general reference to the procedure,!! and there can
be no doubt that a diky tpaduaroc was the regular procedure.!?
Hence it causes no surprise that we have not preserved any ex-
ample of a ypagn pévov, which must have been exceptional. I have
never challenged the accepted opinion that a dikn gévov was the
regular procedure: I have only pointed out that scholars are too
dogmatic in their rejection of a ypapn pévov and that ypags must
have been a possible form of public action in some homicide cases,
at least in the case of tpavua éx npovoiag.

III. The So-called draywys pdvov.

Following MacDowell 1 distinguished between four different
types of apagoge against homicides: (1) apagoge against persons
accused of homicide (Dem. 24.105), (2) apagoge against persons
suspected of homicide (Dem. 23.80-81), (3) apagoge against
homicides who were specifically kakourgoi (Ant. 5; Lys. 13.56
and 13.85-87; Aeschin. 1.90-91), (4) apagoge against exiles who
had been sentenced for homicide (Dem. 23.28). Gagarin attempts
to simplify the fourfold division by interpreting (2) as a variant of
(1) and by reducing the evidence for (3) to a single case (Ant. §),

11 The ypagn tpavuato; brought by Demosthenes against his cousin Demomeles: Aeschin.
2.93; 3.51, 212. The general reference is Dem. 54.18.

12 That Lysias Against Simon, for example, is a dikn tpavuazog is apparent from &yxinua
in 3.1, since this term is used only in dixa: and never in ypagai.
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from which it follows that the draywys kaxobpywv was an excep-
tion and not a regular procedure.

The evidence for the apagoge against persons suspected of homi-
cide, the so-called apagoge phonou, is restricted to a single source,
Demosthenes’ speech Against Aristocrates 80—81: &1 toivov &0’
§tn TIpwpIa TPOS ARACAIS TAVTAIS, 1V OUOIWS TLaPafias YEypagey To
whpleL’ obToGl. & mdvta TavTd TIg fyvonkev, f kal mapeinivaoty of
xpovol év ol &bel tobtwv Exaota moielv, # o1 dAdo t1 obyl Pobletan
T06TOVG TOVS TPoTovg éneiévar, TOV AvIpopovov O’ opa mepuovt’ év
TOIG IEPOIS Kal KaTa TRV dyopav, drdyerv EEeativ €ig 10 deauwthpiov,
0UK oixade 060’ 6mot fovletar, donep av dédwkrag. kavravl’ draybeig
080’ 6T100V, TIPIV GV Kp1Oy, meioeTar, dAA’ éav uev dA@, Gavate (nuiw-
Origetal, éav O€ un petaldfn 10 mEUTTOV PEPOS TV WHewY O dra-
yaywv, yidiac npocopifoer. Gagarin is inclined to identify this type
of apagoge'? with type (1) by suggesting that Demosthenes in
23.80 gives a paraphrase of the procedure referred to in the law
quoted in 24.105: éav 8¢ tic drayfy, . . . npocipnuévov abTt@® 1OV
véuwyv eipyeabai, eioiwv 6not un xpr, onadviwy avtov oi évdeka
Kal gloayoviwv eic thv nliaiav, Katnyopeitw 6 6 PovAiduevog ol
&eotiv. éav &’ dA@, Tiudtw N fiaia 6 t1 ypn mabeiv avTov § dmo-
telgal. éav O dpyvpiov tiunby, dedéobw téws dv éxteion. Gagarin
maintains that the differences between 23.80 and 24.105 are super-
ficial and due to the fact that Demosthenes in his speech Against
Aristocrates ‘‘may be tailoring the legal evidence to fit his needs”
(314).

I agree that Demosthenes is sometimes a most unreliable inter-
preter of the Athenian laws, but in 23.80 a distorted paraphrase of
the law about apagoge would have led to the opposite of what
Gagarin suggests. One of the important differences between type
(1) and type (2) is that type (1) is an dya@v tiuntéc (Dem. 24.105),
whereas type (2) is an dya@v dtiuntog since the law, according to
23.80, prescribes capital punishment. Gagarin suggests that the
law described in 23.80 was in fact an dywv Tiuntdc and that De-
mosthenes “may be stating the regular though not the legally re-
quired penalty” (315). But if the apagoge phonou (type 2) was an
dywv tiuntéc and the law did not prescribe capital punishment, it

13 Gagarin’s position on the relationship between the apagoge in Dem. 23.80 and the
apagoge in Dem. 24.105 is very cautious: the differences between the procedures “can be
reduced if not completely eliminated” (315), the two passages “refer to the same or very
similar types of apagoge” (316). If the two passages refer to the same procedure, any
discrepancy between them must be explained away; if they refer to similar procedures,
Gagarin admits the existence of two types: but then with what and how many differences?
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would undoubtedly have been in Demosthenes’ interest to point
this out to the jurors, for example by saying: ““according to the law
regulating apagoge phonou a homicide may escape with a fine but,
in his decree for Charidemus, Aristocrates allows even the killing
of the homicide without trial.”’** Demosthenes is certainly not an
advocate who blunts his own arguments, and the implication is
that capital punishment probably was a statutory requirement in
the law regulating the apagoge phonou.

Secondly, Gagarin suggests that Demosthenes, in his attempt to
enumerate homicide procedures contravened by Aristocrates, may
have wished to create more procedural distinctions than actually
existed, and that Demosthenes in the passage 63—81 “introduces
any relevant procedures he can find” (314). Again [ am inclined to
reject Gagarin’s analysis of Demosthenes. In 23.63—81 Demos-
thenes shows very little interest in types of procedure, but organizes
his account, as we have seen, according to law courts. Each of the
six different courts was empowered to hear homicide cases arising
out of different procedures. The council of the Areopagus, for ex-
ample, might hear a dikn pdvov, a dikn papudrxwyv, a diky nvpkaiag,
and a dikny or a ypagn tpavuatoc (cf. supra 14—1S5), but in 65-70
Demosthenes refers only to the dikny @dvov. Similarly, in 23.80
Demosthenes mentions only one form of apagoge, but MacDowell
has reconstructed four different forms, of which Gagarin accepts
at least two and perhaps three. Demosthenes leaves out the apa-
goge kakourgon against homicides and the apagoge against exiled
homicides, although both procedures would have been relevant
if Demosthenes had intended to enumerate procedures. Demos-
thenes states both earlier and later in the speech that Aristocrates’
decree is in conflict with the law on apagoge against exiled homi-
cides (23.29-36, resumed in 216), but although much of what
Demosthenes says in 63—81 is repetition of earlier arguments, the
apagoge against exiles is omitted in 80, which shows that Demos-
thenes does not discuss all possible procedures relevant to the
case, but rather enumerates all possible law courts dealing with
homicide trials.

Thirdly, the npdppnoic is emphasized in the law (24.105) but
passed over in silence in the paraphrase of the apagoge phonou at
23.80. Gagarin assumes that Demosthenes, accidentally or inten-
tionally, omitted it from his paraphrase (315—-16). He may be

14 It is apparent from Dem. 23.35, 4243, et alibi that Aristocrates’ decree, according to
Demosthenes, allows even the killing of the person who kills Charidemus.
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right, but this is of minor importance compared with one funda-
mental difference which, in my opinion, precludes any identifi-
cation of apagoge types (1) and (2). Even granting that capital
punishment as mentioned in 23.80 is only a probable result of a
timesis and not the obligatory penalty prescribed by law, we must
admit that this form of apagoge is in any case an alternative to a
dike phonou. On the other hand, the apagoge against a person
accused of homicide (24.105) did not replace a dike phonou, but
was merely a temporary interruption of the dike phonou already
initiated by the npdppnoic. Otherwise it would have been advanta-
geous for the accused to contravene the restrictions imposed by the
npoppnois: if he was put on trial by an apagoge after the npdppnoig
he might get off with a fine, whereas the penalty for homicide in a
dike phonou was invariably death or exile (¢f. Hansen 99-100). If
we follow Gagarin in minimizing the difference between apagoge
types (1) and (2), we should have to admit that the apagoge para-
phrased in 23.80 was not an alternative to the other procedures,
but only a preliminary trial dealing with the trespassing but not
with the original offence, viz., the killing of another man.

Finally, Gagarin attempts to raise suspicion against Demosthe-
nes’ account in 23.80 by questioning the motivation he gives for
bringing an apagoge instead of a dike. Demosthenes opens his
account with the phrase & ndvra tavtd tig rjyvénkev, and Gagarin
asks (314), “Could someone really be ignorant of the regular pro-
cedure and yet know how to proceed by means of apagoge? It
seems unlikely.”” I admit that Demosthenes may be exaggerating,
but it is not at all unlikely that an Athenian citizen might be igno-
rant of how to initiate and conduct a dike phonou, whereas he
might feel that an apagoge phonou was a simpler and more fa-
miliar remedy. Homicide is not the most common crime, and the
dike phonou was a complicated procedure framed with archaic
formalities. The dike had to be initiated with a npdppnaic, the law
prescribed that all the near relatives of the deceased had to join in
the prosecution,'s and the case was heard by the Areopagus, a
solemn court with which few Athenian citizens were familiar. In
contrast, apagoge was a public action with few formalities and
heard by the people’s court, which most Athenian citizens (above
age thirty) would know simply by being or having been jurors
themselves. We must keep in mind that many Athenians did not
know that it was impossible to bring a dike phonou during the last

15 IG 12 115.21-23 (Meiggs-Lewis 86) = Dem. 43.57.
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three months of the year and that the Athenians had a special
board of exegetai who expounded the formalities and the homi-
cide law for any Athenian who consulted them.'® Accordingly, I
do not share Gagarin’s suspicion of the motivation for the apagoge
phonou in Demosthenes 23.80.

IV. The &vdeilic ldrnaywyn kaxobpywv
against Homicides

The endeixis/apagoge kakourgon against homicides is accepted
by Gagarin in so far as he admits the application of the procedure
in the case of Euxitheus for whom Antiphon wrote the speech On
the Murder of Herodes. However, | cannot follow Gagarin (317—
22) in dismissing all the other sources I adduced in support of this
type of apagoge (103—07). I admit that a passage in the Lexica
Segueriana carries little weight,!” but I shall dispute his omission
of the trial of Menestratus (Lys. 13.56), his rejection of Aeschines
1.90-91 as a relevant source for apagoge kakourgon against homi-
cides, and his classification of the apagoge against Agoratus (Lys.
13.85-87) as an apagoge phonou type (1) or (2).

1. In the speech Against Agoratus (13.56) Lysias refers to the
trial of Menestratus as a precedent for the trial of Agoratus: tootov
(Menestratus) uévtor oi uév tpidkovia deeicav wonep Aydpatov
tovtovi, 06Eavta TdAnln eicayyetdar, bueic 0€ moAl@ xpove Sotepov
AlafBoviec év dikaotnpiy ¢ dvopopovov dvta, Bdvatov oikaiwg
Katayneioduevol T@ onuie mapédote kal dretvuravicln. At first
glance Lysias’ description seems too vague to allow any identifica-
tion of the procedure employed, but a closer examination points to
an apagoge kakourgon. First, Menestratus is charged with homi-

16 In Ant. 6.41-43 the speaker has to explain to the jurors which obligations the king
archon had in connection with the bringing of a dike phonou. In Dem. 47.68ff the exegetai
are consulted about the interpretation of the rules concerning the dike phonou.

17 Lex.Seg. 250.4 (ed. Bekker): évdexa tives eloi: kinpwroi dpyovies roav, §vdexa tov
dpi1Budv, npoiotduevor T00 deauwtnpiov. Kal 1005 dyousvovs Eni kaxovpyriuact napeidufavov
KAéntag kai dvépamodiotds Kal @oveig. Kal Tovg UEv duoloyobvias Bavdtw Elnuiovv, to0g
8¢ dugroPnrodviag cionfyov eic dicaotipiov. Instead of dyousévovs read dmayouévovs, cf.
Lex.Patm. (in Dem. 22.49), Lex.Sab. 58 (ed. Papadopulos-Kerameus), Et.Magn. 338.31
(ed. Gaisford), Lex.Vind. no. 257 (ed. Nauck). All five notes are, via intermediate sources,
derived from Arist. Ath.Pol. 52.1. Lex.Seg. differs in having a specification of the criminals
regarded as kakourgoi; in the other four éni xaxovpyrqpact (or kaxobpyouvg) is left un-
explained. The note in Poll. 8.102 is probably based directly on Arist. Ath.Pol. 52.1.
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cide, but the case is heard by the jurors (Sueic) and not by the
Areopagus. So the procedure employed cannot have been a dike
phonou. The apagoge is the only known homicide trial heard by
the people’s court, and so the simplest explanation is to assume
that Menestratus was put on trial by an apagoge (c¢f. MacDowell
137-38). Furthermore, Lysias provides us with the important
piece of information that Menestratus was executed by means of
drotounavicuds. In his seminal article “Sur I’exécution capitale”
Louis Gernet demonstrated that drotvunavioudc is a method of
execution principally applied to kakourgoi and closely connected
with apagoge.® The reasonable inference is that Menestratus was
put on trial by an apagoge kakourgon heard by the people’s court.

2. In the speech Against Timarchus (1.90-91) Aeschines argues
that if the jurors will condemn only persons convicted by testi-
monies given by eyewitnesses the result will be the acquittal of
many dangerous criminals: dédeixtar pavepa 60dg, o1’ fjc oi ta
uéyieta kakovpyovvteg drnogpevéovral. Tic ydp 1§ T@OV AWMOOLVTOV #
TV KAERTMDV 1§ TOV UOIYDV 1] TOV GVIPoPovwv, § TV Td UEYITTA
UEV doIKovvTWV, Adbpa € TovTo TpaTTOVTWY, dddaEl diknv, Kal yap
T00TWYV 0f UEv én’ abTopwp dAOVTES, €AV OUOAOYMDAL, TAPAYPN UG
Oavdte {quiovvrai, oi 6 AabBovteg kai EEapvor yevouevor kpivovrai
8v toi¢ dikaotnpioic, ebpiaketal O¢ fj dAnbela éx TV eikéTwv. Against
my interpretation of this passage (Apagoge 104ff) Gagarin main-
tains (n.60) that Aeschines “does not say explicitly or even imply
that adulterers, killers and of ta uéyiora ddixkovvreg are all legally
classified as kakourgoi.”’ 1 shall counter this interpretation of
Aeschines by attempting to reconstruct the nomos ton kakourgon;
in order to facilitate the account I begin by quoting the other
sources:

Ant. 5.9: npwtov uév yap kaxovpyog évoederyuévog povov JSiknv @ebyw,
0 ovdeic ndmot’ Enabe twv év Ty yy Tabty, KAl OC UEV 06 KakoLpyog &
000’ &voyoc 1@ TV KAKOUpywv VOu@, avTtol oUTol TOUTOVL Y€ UAPTUPES
yeyévnvTal. mePL Yap TV KAERTDV Kal AWTOVTMY 0 VOUOG KEITAL, OV OUOEV
duol mpooov anéderitav. obtwg €ic ye tabTyy THV ARAYWYRY VOUILUWDTATAV
Kal SikalotdIny nenomKacty Suiv v dnoyrigiaiv uov. In 17 a reference to
émiueintai T@v kakovpywv as presiding over the court, and in 85 a further

18 REG 37 (1924) 261-93, esp. 287—-88: “Nous admettrons donc, finalement, que parmi
les systemes d’abord plus ou moins isolés et indépendants qui se sont intégrés dans le droit
pénal de cité, il en est un qui comprend I'drotvunavicuds comme mode d’exécution spé-
cifique: C’est celui que caractérisent toutes ces notions, elles-mémes spécifiques et qui
s’appellent 'une ’autre, xaxovpyog, én’ abropwpw, drndyerv, c’est celui qui concerne les
variétés primitives du vol.”
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reference to the same law: xaf’ o uév dnryOnv, obx &voydc el toig
vouoig.

Arist. Ath.Pol. 52.1: kabiotdaot 8¢ kai tovg Evdexa KArpw ToOC Emiuel-
NoOUEVOLS TV €V T deauULTHPIW, Kal TovS drayouévouvs KAéntac xai Todg
avopanodiotag kal Tovg Awmnodvtag dv uév [ouoloywlot, Bavdte (nuic-
oovtag, dv 6’ dupiafnrwory, eicdlovrag eig 10 dikaotiiplov, KAV pev dno-
plywaorv, dproovrag, & 8¢ un téte Bavarwooviag, - . .

Lys. 10.7—-10: noAv yap 8pyov #iv 1 vouobéty drnavra ta dvdéuara ypdpetv
daa v avtyy dvvaay Eyer . . .. GAL 08’ dv v Evdeka yevouevoc dmo-
0é&ato, ei 11 andyor tiva pdokwv Boiudtiov dnodedvabal 1j Tov yitwvickov
éxdedvablai, dAA dpeing dv Tov avTov tpdmov 611 08 Awmodbtne dvoudletar.
0Vd’ &l 11¢ maida E€ayaywv inpbein, ovk dv pdokolc abtov dvépanodiotny
elvai, einep payel toig dvouaoty, dAAd un toig Epyoic t0v voov mpooélelg
v éveka ta dvouata navtes tifevrar.

Dem. 24.113: . . . kai vouov eionveykev, e uév tic ued’ nuépav vnép nevt-
Kovta dpayudg KAEntol, arnaywynv npog 1ovg Evoek’ eivar, & € TiS ViKTWp
0TI0VV KAémTol, Tovtov éfelval kal dmokTeival Kal TPpwoal SIKOVIA Kal
dnayayelv toig évoeka, &l ,Bov’/lozro

Dem. 54.24: Jafé 577 HO1 Kal TOUG VOUOLS, TOV TE TS Bfpews Kai tov nepz
OV AWROOVTAV: . . . . Aéye. NOMOI. cf. 1, 1 10dv Awnodvtdv anaya)yy
Isoc. 15.90: kai & pév tig to0tTov drnayaywv dvépanodiotnv kai kKAéntnv
Kal AWToovTNY undev UEv avtov dmopaivol TobTwV gpyacugvov, delior &’
WS OEIVOV EKATTOV E0TI TV KAKOVPYNUATWY, ANpELy dv pain kal paiveaBar
TOV KATHYOPOV . . .

Aeschin. 1.113: oi 9 véuor kelebovar TV KAERTMDV TOVG UEV OUOAOYODVTAS
Oavdrp {nuodabai, tovg 8’ apvovuévovg kpiveshai.

It is apparent that Aeschin. 1.90—-91 and Arist. Ath.Pol. 52.1
are interdependent sources. It is impossible that Aeschines is de-
rived from Aristotle and improbable that Aristotle is derived from
Aeschines. The implication is that both passages are based on a
common source, probably a section of the law, but which section?
The law in question must deal with apagoge against kleptai and
lopodytai, and Aristotle shows that it must be one of the laws
administered by the Eleven. So everything points to the véuog tov
xarxobpywv referred to in Antiphon 5.9. The term xakxobpyo¢ is
reflected in xaxovpyodvres in Aeschines. kiéntar and AwmodiTar
are mentioned in all three sources (Ant., Aeschin., Arist.), and
the procedure draywysn is explicitly mentioned by Aristotle and
Antiphon and is lucidly described by Aeschines (both at 1.90 and
later at 113). Other references to the same law can probably be
found in Lys. 10.8—10, Dem. 24.113, Dem. 54.24, Isoc. 15.90,
and Aeschin. 1.113. The conclusion is that Aeschines 1.90-91
is more or less a paraphrase of the véuoc t@v kakobpywv itself
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and, pace Gagarin, Aeschines does in fact classify dvdpopévor and
potyoi as kakourgoi, since he explicitly states that both murderers
and adulterers are subject to instant execution and are put on trial
only if they have the possibility of pleading not guilty when ar-
rested. Aeschines may of course be wrong, and it remains to be dis-
cussed whether the véuog t@v xarxobpywv included the phrase én’
adtopdpw and whether androphonoi and moichoi were covered
by the law. A paraphrase is not a quotation and so we must dis-
tinguish between the law itself and Aeschines’ representation of
the law.

The phrase én’ adtopdpw reappears in Photius’ note on of §vdexa:
aAvopeg Vmep teTTAPAKOVTA ETN YEYOVOTES KApW THV Apynv TAbTHY
éAlaufavov. éneuelovvto € twv v T deouwtnpiey kiéntag O
Kal Awmodvtas kai Avopamodiotds, & uev én’ abtopdpe Adfoiev
éxoialov Oavdte: e & dvtiléyoiev eic kpiow kabiotwv. Photius’
account is related to the notes in Lex.Seg. 310.14ff and Schol. Ar.
Wasps 1108 (Rav) and all three notes are dependent upon Arist.
Ath.Pol. 52.1, but there are significant deviations from Aristotle,
especially in Photius but also in the other two notes. They must
depend on some other source as well. Apart from the term ér’
abtopdpe there is no similarity between Photius and Aeschines
1.90-91 and I suggest that Photius’ account, via one or more
intermediate links, is derived from the same source as Aeschines
1.90, viz., the vduog twv kaxobpywv. This inference receives addi-
tional support from two passages in forensic speeches in which érn’
avtoppw is connected with apagoge against a kleptes.1® Further-
more, the term én’ abropdpw appears in that part of Aeschines’
account which seems to be closest to the text of the law, and I see
no reason to doubt that én’ adropdpe is taken verbatim from the
law itself.

The second question is whether androphonoi and moichoi were
covered by the véuog t@v karxovpywv, so that they could be arrested
and in some cases even executed without trial. In Apagoge (47) 1
argued that only three types of criminal were explicitly mentioned
in the law, andrapodistai, kleptai, and lopodytai. Accordingly,
neither moichoi nor androphonoi were expressly covered by the
law; but that holds good of ballantiotomoi and toichorychoi as
well, and, to the best of my knowledge, no scholar has ever ven-
tured to deny that they were kakourgoi in the technical sense,

19 Isae. 4.28, ¢ic 10 decuwtipiov ¢ kAéntng dv én’ abropwpw dnryln; Dem. 45.81, &
KAérny 6’ dnnyov @¢ én’ abTopdp Eilngdg.
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although the evidence for classifying (e.g.) ballantiotomoi as ka-
kourgoi is weaker than the evidence for moichoi and androphonoi.
The list of kakourgoi was certainly not exhausted with the three
types of criminal mentioned in the law: andrapodistai, kleptai,
and lopodytai are adduced only as examples of kakourgoi. When
Aeschines places androphonoi and moichoi side by side with
kleptai and lopodytai he is undoubtedly interpreting and not quot-
ing the véuog twv kaxobpywv. And so we must ask whether he is
right or wrong in his interpretation. It is impossible to give an
exact answer to this question since, in Athens, there was no autho-
rized interpretation of the law. An interpretation was correct if the
jurors were persuaded and voted accordingly. On the other hand,
there must of course have been a more or less accepted opinion
about which criminals to include among the kakourgoi in the legal
sense. Were androphonoi and moichoi regularly classified as ka-
kourgoi? Or only exceptionally? Or is Aeschines simply mistaken?
Or is he deliberately misinterpreting the law?

As is well known from Lysias’ speech O#n the Murder of Eratos-
thenes, the regular way of proceeding against a moichos was self-
help. The woman’s kyrios was entitled to kill the adulterer on the
spot on condition that he was caught én’ adropwpp.?° Now, in
addition to moichoi, self-help was allowed against three other
types of criminal: nocturnal thieves, highwaymen, and exiled homi-
cides. In all three cases the law prescribed apagoge followed by
execution without trial as an alternative remedy to self-help;?* and
so it is highly probable, in itself, that moichoi too were subject
to apagoge and instant execution. In sum, I can find no reason
to strike moichoi from the list of criminals regularly treated as
kakourgoi in the legal sense; and secondly, we have now one more
example of the close connection between the legal terms kaxovpyog
and én’ avtopdpo.

As far as androphonoi are concerned, we have one unquestion-
able example (Ant. 5), one probable example (Lys. 13, ¢f. infra),
and one possible example (Lys. 13.56) of homicides being treated
as kakourgoi. Furthermore, two sources indicate that the council

20 Lys. 1.21 (Euphiletus to the slave girl), dfid 6¢ o¢ én’ abtopdpe tavtd por émdeitar
&y yap 000év Séouar Adywv, diid 10 Epyov pavepov yevéoBai, einep obtws Exer; cf. 36,
where adulterers and thieves are juxtaposed. Cf., moreover, Men. Misoumenos 216ff
(ocT).

21 Nocturnal thieves: Dem. 24.113. Exiled homicides: Dem. 23.28. Highwaymen (igotai,
Awrodvtal, etc.): Dem. 23.53. Cf. Harp. s.v. 606¢, Suda s.v. kaxobpyos, Pl. Leg. 874c, Lys.
13.78, and (for lopodytai) the véuog t@v xaxobpywv (sources quoted above).
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of five hundred was entitled to arrest a homicide and have him
executed without a trial before the people’s court. In the 360s
Antipatrus of Ceos was brought before the council and executed
for the murder of the Athenian proxenos (cf. Hansen 133, no.16),
and a few years later Midias attempted in vain to persuade the
council to arrest and execute Aristarchus for the murder of Nico-
demus of Aphidna (Hansen 135, no.23). Demosthenes refers to
this incident as an example of Midias’ outrageous behaviour, but
he does not protest against the procedure employed. In both cases
we have possible instances of an apagoge/endeixis/ephegesis to
the boule instead of to the Eleven or the thesmotbhetai.

So there is a considerable amount of evidence supporting Aes-
chines’ classification of androphonoi as kakourgoi.?? On the other
hand, it is most unlikely that he is mistaken, since he usually re-
veals that he is well acquainted with the law of Athens, and there is
no reason to suspect him of giving a biassed account of the crimi-
nals classified as kakourgoi (cf. Hansen 45). Whether androphonoi
are kakourgoi or not is of no consequence whatsoever for the
outcome of his epangelia dokimasias against Timarchus. The sec-
tion on kakourgoi is a minor digression and it is unbelievable
that any of the jurors would have voted differently if Aeschines
had omitted androphonoi from his paraphrase of the véuog twv
kakovpywv. Moichoi and androphonoi were probably accepted
as criminals to be treated as kakourgoi, and the phrase twv ta
uéylata puev ddikodviwv Adfpa O6é tobTo mpartdéviwv is a simple
repetition of of td uéyieta kaxovpyobvvteg and is a general expres-
sion covering other kakourgoi such as ballantiotomoi, hierosyloi,
and toichorychoi.

3. The third source is Lysias 13.85-87: dkobw 6’ abtov kai
(tobt@) ducyvpileafai, 6T1 ‘én’ abtopwp’ ™ dnaywyy Eniyéypan-
tat, 6 mdvtwy éyw oiual ednBéotatov: ¢ el UEV TO ér’ avbToPWpPW un
npooeyéypanto, §voyoc (dv) @v g drnaywyn: 016t 0 T00TO0 TPOO-
véypantar [§voyog @v] pactwvyy Tiva oietar avte &ivai. T00TO O
oUO&v dAdo &oikev 1§ ouoloyelv dmokxteival, un én’ abToEOp@ 08,
Kal mepl TobTov ducyvpileabar, wdonep, & uny én’ adTOPWPE UEV,
anéxteive 06, TobTov Eveka déov abtov oleaBai. dokobal &’ Euorye
oi évdexa ol mapadeCduevor v drnaywynv tavtyv, (obk) oiduevol

22 Similarly, we have several instances of the term érn’ adtopdipe being used in descrip-
tions of homicides caught in the act: Ant. 1.3, éav dnodeilw . . . tjv Tobtwv untépa povéa
oboav . . .xal uj dna& dAia noAidkig fidn Angbeicav tov Bdvatov tov Exeivov én’ abtopwpw
unyavouévyy, cf. 9. Ant. 5.48, xaitor 08¢ oi tov¢ deandrag drokteivaves, édv En’ abtopwpw



MOGENS HERMAN HANSEN 27

Ayopdte covunpdtterv kal tote Suoyvpilouévw, acpédpa Splwg
rnomoar Arovigiov v anaywynv drndyovt’ dvaykdloviec mpooypd-
waoBar 10 ye én’ abtopwpw: 1§ mwg obk dv gin (0¢) mpwTov uEV
évavtiov mevtakoaiwv [év ) Povin), eita ndiv évavtiov AbOnvaiwv
anaviov [év t@ djuw] droypdwas tivag dmokxteiveie kal aitiog
yévoito tob BavdTov, ob yap d1mov To0To Uévov 0icl 10 én’ abTOoPWP®,
éav tic E6A@ i payaipa matalac katafdly, énel &k ye tob gov Adyov
0UOElS pavoeTal dmoKTevag Tovg dvopag ols av dméypawag ovTe
yap éndralev abtovs 06deig obt’ dmnéopalev, dAA’ dvaykaocBévreg
Ono TS ong dmoypapnc dnéfavov. ovk obv (0) aitiog tob Oavdrov,
00to¢ én’ abtopwpw éoti; Tic obv dAAoc aitioc # ov dmoypdwag;
date TS oVK En’ abtopwp ob & 0 dnokteivag, In this passage
the type of action employed against Agoratus is explicitly de-
scribed as an apagoge, but it is not evident which kind of apagoge
the prosecutor used. MacDowell (131-33), followed by Gagarin
(319-21), suggested an apagoge phonou (type 2), whereas I (102,
cf. 52) argued in favour of an apagoge kakourgon (type 3). The
only clue to the problem is the information that Agoratus and the
Eleven insisted on the phrase én’ adtopdpw being added to the
indictment. MacDowell is certainly right in pointing out (133)
that ““the reason why they [the Eleven] required ‘manifestly’ [én’
abtoppe] to be added must have been a technical one; there must
have been a legal rule that without it an apagoge on this ground
could not be accepted.” Accordingly, we must analyse the meaning
and uses of the term én’ abropdpq.

The adjective adtdpwpocg is related to the nouns pwp, ‘thief’, and
pwpd, which means either ‘theft’ or ‘discovery of theft (by search)’,
cf. pwpav (cf. Hansen 48—53). The same ambiguity applies to the
adjective, and én’ adtopdpw may therefore mean either ‘to catch
the thief during the theft’ or ‘to unmask the thief by clearing up
the theft’.?3 Metaphorically én’ adtopdpw may be used of other
crimes than xAons, for example homicide or adultery,?* but the
original two meanings are never lost, and the term is usually asso-
ciated with an offence against property, i.e., klon7 in the wider
sense of the word.?’

Inpbadaiv, 066’ o8to1 dnoBvijorovery b’ abtwy TV Tpoonkoviwy, dAa napadidoacty abtovg
) dpxn Katd VOUOUG UUETEPOVS TATPIOUS.

23 The meaning ‘in the act’ is attested in Lys. 1.21 and Ant. 1.3, 9; 5.48 (quoted supra
nn.20 and 22). The meaning of ‘discovery during a search’ is attested in Dem. 45.81, cf.
Soph. Ant. 51 and Hansen 49-50.

24 Cf. supra nn. 20 and 22.

25 [sae. 4.28; Aeschin. 1.91, 3.10; Dem. 19.121 (cf. 132, 293), 45.81; Din. 1.29, 53, 77;
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In the forensic speeches this double meaning of the term is re-
flected in its construction. én’ adtopdpw is either dependent on the
verb Aaufdverv/diiokeofai?® or construed with a verb meaning ‘to
demonstrate’ (éleAéyyerv, émideixvivar).?” Furthermore, either the
meaning is ‘to catch in the act’, in which case the scene is usually
the place where the crime is committed;?® or én’ abropp@ is used
more or less synonymously with gavepwc,?® and the place where
the offender is unmasked and convicted of his crime is regularly
the law court itself.3? It is only in the sense ‘to catch in the act’
or ‘during a search’ that én’ adropdpq is a legal technical term,
whereas it is used rhetorically and metaphorically when the mean-
ing is ‘to demonstrate manifestly’ or ‘to unmask before the court’.

Furthermore, the sources indicate that the term én’ adropdpp
was explicitly used in the véuog t@dv kaxobpywv, and it is frequently
used in connection with criminals to be prosecuted by an apagoge
kakourgon.3! On the other hand, there is not a single source link-
ing én’ adropdpw, not even in its metaphorical sense, with the
apagoge or endeixis against atimoi or other persons who did not
abide by a loss of rights. So an inspection of the meaning and uses
of én’ avtopdpw leads to the conclusion that the apagoge against
Agoratus must have been an apagoge kakourgon and not an apa-
goge phonou against a person who did not respect the prohibition
on entering the agora and the sanctuaries.

This conclusion is supported by a closer inspection of the pas-
sage Lysias 13.85—87. As far as we can see from Lysias, Dionysius
was requested to add only the term érn’ adtopdpe itself and not

2.6. Furthermore, émiopxia (Dem. 45.59, 70) and ovxogavtia (Dem. 39.26) are offences
committed animo lucrandi.

26 Ant. 1.3, 9; 5.48; Isoc. 18.53; Aeschin. 1.91; Dem. 19.132; 26.24; 45.59, 70, 81;
Din. 1.29, 53, 77; 2.6.

27 Lys. 1.21, 7.42, 13.30; Aeschin. 2.88, 3.10; Dem. 19.121, 293; 23.157; 39.26. The
only two passages where én’ abtopdpq is construed differently are Isae. 4.28, én’ adtopwpe
dnryxOn, and Lys. 13.85-87, cf. infra.

28 Ant. 1.3, 9; 5.48; Lys. 7.42; Isae. 4.28; Aeschin. 1.91; Dem. 45.81. Cf. Lys. 1.21
(anticipating the crime) and Isoc. 18.53 (false accusation, i.e., a crime committed in the
court).

29 Din. 1.53, 6 dnuaywyog vuiv . . . én’ abropwpw ypripata AauPdveov eilnntar, compared
with Din. 1.1, 6 uév dnquaywydg duiv . . . pavepaws éEelijieyrtar dwp’ eiinpas. . . .

30 Lys. 13.30, )¢ ¢ dréypaye ta 6vopata, oiual pev Kal avtov ouoAoyroerv: ei 0€ urj, én’
astopdpp €y abrov ééeAéyéw. Cf. Aeschin. 2.88, 3.10; Dem. 19.121, 132; 26.24; 39.26;
45.59, 70; Din. 1.29, 53, 77; 2.6. In Din. the criminal is unmasked during the preliminary
investigation by the report made by the council of the Areopagus. Two passages fall outside
this dichotomy, Dem. 19.293 and 23.157. On Lys. 13.85-87 see infra.

31 Cf. the survey in Hansen 53.
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any connecting participle such as Anpfévra or éfeieyyfévra. The
closest parallel is Isaeus 4.28: ¢is 10 Seauwtripiov ¢ Kiéntne dv
En’ abtopwp dnrjyfn. The Eleven insisted on the addition of the
term itself and did not trouble about the exact interpretation. The
text of the writ must have been something like: A10véai0c ‘Aydpatov
dndyel én’ avtopwpq dmokteivavra Adiovoaédwpov kti. The inter-
pretation was left to the parties and the decision rested with the
jurors. Agoratus argues, of course, that én’ abtopdpw goes with
dndyerv and that the meaning is én” adtopdp Aaufdverv. Dionysius,
on the other hand, attempts to connect én’ abropdpw with the
verb drokteiverv and to persuade the jurors that the meaning is
‘manifestly’, i.e., the metaphorical use of the term. Now it is pos-
sible to én’ abropwp Aaufdverv or drdyerv or Eeléyyev or émi-
oeixvovai. Especially in the two last phrases the term is often used
metaphorically. But, to the best of my knowledge, there is no other
passage in any classical author where éz’ abropdp@ has completely
lost its original meaning. On reflection, a phrase like én’ abtopdpw
drnoxteiverv 1s a solecism,32 and Lysias seems to admit this: al-
though he repeatedly implies a connection between én’ adropdpe
and droxteiverv he avoids a direct collocation of the prepositional
term with the verb. Either a form of droxteiverv has to be supplied,
or a collocation is avoided by the periphrastic phrase éz’ avtopwpw
eivar (0 droxtelvag), which too is a very odd and unparalleled
expression. But the jurors had no time to reflect and they may have
been persuaded; we do not know. In sum: the Eleven had to insist
that the term én’ avropdpw be added to the indictment. By the
verbs duayvpileafar and dvayrdlerv Dionysius himself admits that
he did not willingly comply with the demand. Second, Dionysius
has demonstrably great difficulties in explaining the term; and
third, he knows that Agoratus will use the term as his basis for a
protest against the procedure employed against him. Dionysius’
argumentation in support of the action applied is as far-fetched as
his interpretation of the amnesty in the next section. I am not
persuaded, and I maintain my original position that all sources,
1nclud1ng Lys. 13.85—87, point to the conclusion that the apagoge
against Agoratus was an apagoge kakourgon én’ az)w(pa)pa) is a
legal technical term probably used in the véuos twv kaxobpywv
and demonstrably applied regularly in actions against kakourgoi.
To combine ér’ avropwpe with the apagoge against a homicide

32 A criminal can be convicted of his crime én’ abropddpw, but he cannot commit the
crime én abropwp.
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who did not abide by a loss of rights is pure speculation without
foundation in the sources.

V. Conclusion

I have attempted here to give several new arguments for the
following conclusions already made in Apagoge (1976): (a) On
the analogy of the rules for prosecution in an ordinary dike 1
suggest that the right to bring a dike phonou was restricted to the
family. (b) The ypagn tpaduatoc éx npovoiac was a homicide trial
and warranted by of govikol véuor. Consequently, we have to
admit graphai in homicide cases, and the existence of a graphe
phonou is a possibility which cannot dogmatically be ruled out.
(c) The apagoge against homicides mentioned in the law at Demos-
thenes 24.105 did not replace a dike phonou, and so it cannot be
identified with the so-called apagoge phonou described by De-
mosthenes at 23.80—81. (d) The trial of Menestratus (Lys. 13.56)
was probably an apagoge kakourgon. (e) In Aeschines 1.90-91
androphonoi and moichoi are classified as kakourgoi in the tech-
nical sense and Aeschines is probably right. (f) The apagoge against
Agoratus (Lys. 13.85—87) was an apagoge kakourgon and not an
apagoge against a homicide who does not respect his temporary
loss of rights.
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