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powers in fourth-century Athenian democracy?! consists in a

separation of initiative and decision: a decision-making body
of government is not allowed to take an initiative, and, conversely,
a body of government empowered to take an initiative is never
allowed to make a decision on any important issue.

I begin with a short discussion of what a body of government is,
and an inventory of the bodies of government to be found in
fourth-century Athens. By way of introduction, I shall give a sur-
vey of the accepted opinion about the Athenian bodies of govern-
ment. Leaving aside the Council of the Areopagus, which was in
fact a relic of the aristocratic state, all scholars seem to assume a
basic four-fold division of the Athenian bodies of government,
into the ecclesia, the boule, the archai, and the dicasteria. The
problem is never discussed, but historians habitually organize their
account of the Athenian political structure into four chapters or
sections, each dealing with one of these four agencies. As typical
and prominent examples I refer to Busolt-Swoboda, Glotz, Ehren-
berg, Gomme, Andrewes, Will, Mossé, and Ernst Meyer.2 There is

IN THIS PAPER I shall argue that a basic form of separation of

1 The Athenians had of course no developed theory about any ‘separation of powers’ in
our sense. And so the observations offered here concern the working of the institutions
rather than the ideology. The numerous constitutional reforms in fourth-century Athens are
sufficient proof that there must have been a constant and lively political debate about
constitutional principles, but it is lost to us apart from some important remarks made
especially in forensic speeches delivered in connection with the graphe paranomon or the
graphe nomon me epitedeion theinai. This lack of information is borne out by a survey of
the relevant sources—inscriptions, forensic speeches, the ‘essays’ by Isocrates, Aristotle’s
Politics and Ath.Pol. Constitutional analysis cannot be found in inscriptions, and only
scraps of the law-code are preserved. The orators care for political theory only when it suits
their purpose. So we must turn to Aristotle’s Politics, which deals with democracy in
general and pays very little attention to the particular form of democracy practised in
fourth-century Athens. The Ath.Pol. is a curious accumulation of facts about details with-
out any attempt to analyse the information given; and Isocrates has some analysis, but is
hopelessly vague. There must have been an important debate about the interaction of the
bodies of government, but it is lost and we can see only the results of the debate reflected in
the constitutional reforms and in the working of the institutions.

2 G. Busolt and H. Swoboda, Griechische Staatskunde 11 (Munich 1926) 986-1168: Die
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346 INITIATIVE AND DECISION

only one source (never quoted) which directly supports this analy-
sis, Demosthenes’ first speech Against Aristogeiton 20: &f ydp Tig
vuwv életdoar fovletar ti mot’ é6ti TO aitiov Kal TO mMOIOLV TRV
Povinv oviiéyeaBar, tov dnuov eic v éxxinciav dvafaiverv, ta
dikaotipia nAnpovcBai, tac Evag dpydg taic véaig éxovaag vmeiévai,
Kal mdvta o1’ @v i noAig oikeitar kal oletal yiyveoOar, Tovg vouovg
gbpricer . . . (compare Arist. Pol. 1317b36-37).

This ‘quartering of the bodies’ in classical Athens—to use a
metaphor from criminal law—is commonly accepted a priori, and
I know of no work about Athenian political structure entitled
“How many bodies of government—and of what kind—did the
Athenians have?” This traditional four-fold division of the agen-
cies is unsatisfactory, and in its place I shall suggest the following
analysis of the political structure in fourth-century Athens:

CITIZEN GROUP AGENCY

0 dnuog n ékxinoia
. s . ol vouolétai
oi Suwpoxstes (6000) ——< 2d SixacTiipia

c e . T , e . 7 Bovdn oi ¢
of bnép A &tn yeyovoteg ————— ai dpyai ——————< af &Jar dpyai

oi Boviouevor oic E eotiv ———— oi priTopeg

This arrangement differs in several important respects from the
traditional one, and I shall emphasize the following five points:
(1) The demos is embodied only in the ecclesia and never in the
dicasteria.® (2) The nomothetai are recorded as a separate body of

Gemeindeversammlung - Der Rat der Fiinfhundert und der Rat vom Areiopag - Die Beam-
ten - Das Geschworengericht. G. Glotz, The Greek City (London 1929) 152-262: The
Assembly of the People - The Council - The Magistrates - Justice (the people’s court and
homicide courts). V. Ehrenberg, The Greek State (Oxford 1960) 52—74: The Assembly of
Citizens - The Council - The Officials - The Popular Courts. A. W. Gomme, “The Working
of the Athenian Democracy,” in More Essays in Greek History and Literature (Oxford
1962) 177-93: the assembly - the council - the officers of state - the dicasteries. A. An-
drewes, The Greeks (London 1967) 167—-83: the assembly - the council - the magistrates -
the administration of justice (the body of jurors). E. Will, Le monde grec et I'Orient 1 (Paris
1972) 448—58: I’Ecclésia - la Boule - les arkbai - 'Héliée. Cl. Mossé, Le monde grec et
POrient 11 (Paris 1974) 133-50: IEcclésia - la Boulé - les magistrats - Porganisation
judiciaire ("Héliée, ’Aréopage). E. Meyer, Einfiibrung in die antike Staatskunde (Darmstadt
1968) 88—97: Volksversammlung - Der Rat - Die Beamten - Volksgericht.

3 Cf. M. H. Hansen, “Demos, Ecclesia and Dicasterion in Classical Athens,” GRBS 19
(1978) 127-46.
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government and a very important one, since the nomothetai, after
403/2, were entrusted with the passing of all general standing
rules, all nomoi.* (3) Following most scholars I accept the thirty-
year age-limit for all archai, and not only for the boule.5 (4) The
pritopeg,® of course, do not form a ‘body of government’ as they
have no official position and no authority. Nevertheless they are
recognized in our sources as a specific agency in the political pro-
cess, and 6 fovAduevog Twv ABnvaiwy oic éeotiv, frequently men-
tioned as originator in laws and decrees, is perhaps the protagonist
of Athenian democracy. Taken together, of foviduevor were (in
theory) identical with 6 dquog, but in reality there was a gulf
between the Athenian people and the small number of active Athe-
nian citizens. And apart from sheer numbers there is a fundamen-
tal difference between hoi boulomenoi and the people: 6 drjuoc is a
collective body composed of anonymous and irresponsible citizens
(Thuc. 3.43.4-5, 8.1.1). of Boviduevor form a group composed of
individual citizens each responsible for the initiative he takes (cf.
infra 362f). I shall return to this problem below. (5) the boule is
classified as an arche, side by side with the other boards of magis-
trates. This is a new point, which must be substantiated before we
discuss the separation of powers itself.

I. Classification of the Boule as an Arche

In modern accounts of the political structure in democratic
Athens it is assumed that there was a fairly sharp distinction be-
tween the boule and the archai, which are always treated sepa-
rately. Admittedly discussions of the boule regularly begin with
the statement that the councillors were—strictly speaking—o ffi-
cers of state and subject to the same rules of appointment etc. as
other archai.” But no one has drawn the conclusion from this
concession and organized an account of the Athenian democracy
into sections about the ecclesia, the dicasteria, and the archai (in-
cluding the council of five hundred). First, however, we must es-

4 Cf. M. H. Hansen, “Nomos and Psephisma in Fourth-Century Athens,” GRBS 19
(1978) 315-30, and “Did the Athenian Ecclesia Legislate after 403/2 B.Cc.?” GRBS 20
(1979) 27-53, with further references.

5 Cf. M. H. Hansen, “Seven Hundred Archai in Classical Athens,” GRBS 21 (1980)
167—69 (Appendix I: The Minimum Age for Archai).

6 For the meaning and use of this term the evidence is collected in the Appendix.

7 E.g. P. J. Rhodes, The Athenian Boule (Oxford 1972) 13ff.
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tablish that the council both structurally and functionally was a
board of magistrates, an arche in the technical sense of the word.8
Of the relevant sources the most important are perhaps the
Ath.Pol. and the Politics of Aristotle. The second part of the Con-
stitution of Athens is organized into three parts: a short section
about citizen rights and the training of the epheboi (42); a long
chapter about archai, elected or selected by lot (43-62); and a
somewhat shorter chapter about the organization of the dicasteria
and the selection of jurors (63—69).° The chapter about magis-
trates is subdivided into four sections: first a very short section
about elected archai in the civil service (43.1); then a long section
about archai selected by lot (43.2—60); then, a short section about
elected military archai (61); and finally a general chapter about
allotment procedures and about payments to archai (62). In the
section about archai selected by lot (43.2—60) the first and by far
the longest part is about the council of five hundred, and the
introduction of the boule in 43.2 (Bovin d¢ kinpovrar p) is placed
on the same footing as all the following entries: kAnpodvrair ¢ kai
iepav éniokevactal, oéka dviopes (50.1), kAnpobvrar Jé kal dyopa-
véuor 1 (51.1), etc. Apart from the basic structure of the treatise,
several passages show that the boule was an arche.1©
Similarly, in the Politics the boule is invariably discussed in the

sections about archai, and we hear repeatedly that the boule in
a democracy is the most important of the archai. 1 quote the
principal passages:

1299b30-32: o8 ,uriv dAdad kal idwai tives (dpyai) eioiv, ofov %

TV npofobiwv abtn yip ob dnuoxpatikij. fovirn S dnuotikov.

1317b30-31: v &’ ap)(a)v 5rl,uorma)1:a‘rov Poviij, . ..

1322b12-17: napa ndoag 0¢ Tavtag tag dpyds ff pdlicta xvpia

ndviwv éotiv 1j yap abty nollamg &xer 10 telog Kal v &io-

q)opav i nporca()r]taz 700 nby()ovg, onov k6pidg éativ 6 dnpog” dei

yap elvar 70 ovvdyov 10 KUplov TNg noliteiag. kaieitar 0¢ &vla

UEV mpoPfoviot dia T0 mpofovieverv, drov 08 ninBic éoti, fovin

UaAlov.

8 That the archai collectively were treated as one body of government is apparent from
several laws and decrees—e.g. Teisamenos’ decree which includes the following provision:
émiueieioBw 1 Povin 7 8¢ Apeiov mdyov TV vouwv, Srnaws dv ai dpyai Tois Keludvoig vopuoig
xpaviar(Andoc. 1.84); and the law then quoted by Andocides (1.87): dypdoq ¢ voue tdg
dpyas un ypriofar undé nepi évog. For a definition of arche and an inventory of archai see
Hansen (supra n.5) 155-62.

9 This is a correction of the view I stated in The Sovereignty of the People’s Court in
Athens in the Fourth Century B.C. (Odense 1974) 10.

10 31.3: t@v &’ dAdwv dpydv nAnv tic Poving xai tv atpatnywv un éeivar ktd. 47.1:
ovviioikel 06 (1f Povir) xai taic dAdaig dpyals ta nieiota (cf. 49.5). 62.1: kai tabrag (rag
dpydc) éx g @uing 6Ang kAnpobair minv Bovievtdv kai ppovpav. 62.3: dpyev Oé tdc uev
katd néieuov dpyac Eeati nigovdkig, v 6’ diiwv obdeuiav ninv Poviedoar Oig.
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132326-9: tpidv &’ obowv dpyidv xad’ dg az'poﬁvtaz’ Ve dpydg
1ag xupzovg vo,uowvlaxwv npofoviwv ,Bovmg, oif uév vouo-
pvAaKeg apzaroxpawcov oilyapxucov o’ ol npoﬂov,loz ,Bov,lr] dé
677,uowcov TPl UEV OBV TV pyav, A¢ &v O, oxedov eipntal
nEPL MAGDV.

Aristotle’s analysis both in the A#h.Pol. and in the Politics is
confirmed by the orators’ usage in the forensic speeches. Aeschines
refers to the boule as one of the kinpwrai dpyai (1.106, 109). De-
mosthenes mentions selection by lot of archai, such as the thesmo-
thetai or the boule (39.10), and the passage shows that the same
bronze pinakion was used for the sortition of councillors and of
other magistrates.!! Socrates emphasizes that he never served on
any board of archai, except the boule (Pl. Ap. 32a—B). Further-
more, in several laws and decrees the boule, or a committee of the
boule, is described as an arche. In the so-called charter of the
democracy (IG I3 105) we read in the fragmentary line 45: 7]o¢
nevrakoaiog npiv navecOar té¢ dpyé[c. The meaning is, probably,
that the five hundred bouleutai before they resign their arche shall
do something, we do no longer know what.12 In other laws com-
mittees of the boule are described as archontes. In the recently
discovered law about silver coinage (Hesperia 43 [1974] 157—-88)
of dpyovtec in lines 24-25 refers back to three boards of archai
mentioned previously: the gitopvlaxes (19), the oviloyeic to0
orjuov (20), and the émiueintai tov éumopiov (21-22). Of these
three boards of archai the second is in fact a committee of the
boule, manned by thirty bouleutai: I1G 11> 1749.75-79 (Agora
XV 38.78—-82). Similarly, in the law quoted in Dem. 24.54, the
main provision is un eigdyelv nepi To0TWV EIC T0 dikaoThplov und’
énryneiley tv dpydviwv undéva. Now the only officials empow-
ered to put a proposal to the vote were the proedroi, who were
bouleutai, and so twv dpydéviwv undeic must be a comprehensive
term for the proedroi (who put proposals to the vote) and the
magistrates with #yeuovia dikactnpiov (who bring a case before
the court).

All these sources point to a classification of the boule as a board
of magistrates, an arche in the technical sense of the word. On the
other hand, there are some passages where, presumably, a distinc-
tion is made between the boule and the archai. One source is Dem.
25.20 (quoted supra 346), others are:

11 Cf. Hansen (supra n.5) 169.
12 Cf. H. T. Wade-Gery, ‘‘Studies in Attic Inscriptions of the Fifth Century B.C.,” BSA 33
(1932-33) 117-22.
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Thuc. 5.47.9: duvivrwv 6é A0rvnor uév #f Bovin xai af Evonuor
dpyai, é€oprovvrwv O¢ of mputdver;.13

Dem. 24.20 (law): . . . ériyeipotoviay noielv T@dv véuwyv, np@dTov
uév mepl tdv Bovievtikmv, debtepov S TV kovwv, efta of
Keivtal toig évvéa dpyovarv, efta tv dAAwv dpyav.

Lys. 25.14: ovbdeic ue dnodeiter obte Povievoavra ovte dpynv
ovdeuiav dplavra.14

Xen. Vect. 6.1: iepebor 6é kai fovAy kai dpyaic kal inmevol Td
ndtpia dnoddaouey.

Arist. Ath.Pol. 24.3: ... BovAn &¢ mevtaxdoiol, kali @povpol
VEWPIWV MEVTAKOO101, Kal MPOoS TovToIS €v T MOAEL @povpol Vv,
dpyai 8’ Evonuor uév eic éntaxoaiovg dvdpag, vmepdpior &’ eic
éntakoaoioung.

This evidence indicates that the boule was an exceptional board
of magistrates and might sometimes be set off against archai in
general, but, in my opinion, there is no contradiction between
these sources indicating a distinction between boule and archai
and those adduced above to show that the boule was an arche. A
parallel will illustrate: among all the citizens subject to atimia by
far the most important group was the debtors to the state, of
Speidovtes 1@ dnuooiw. They are usually described as a group of
atimoi,’> but in some passages we meet an opposition between
atimoi and opheilontes.

Dem. 24.45 (law): undé nepi todv dripwyv, dnwe xpn émitipovg
avtovg elvai, unde mept TV SpelAéviwy 1oig Beoic 1 T dnuocie
10 AOnvaiwy . . ..

Dem. 25.30: &f tic . . . eino1 toic Pralouévorc éEcivar Aéyew 1
T0ic €k TOD deaguwtnpiov . . .# T0Ig Opeiloval T dnuodio, A
to0i¢c kaldnal dtipog . . . . _

Arist. Ath.Pol. 63.3: dikdlerv &’ &eotiv toic vmép A &tn ve-
yovéav, 6aot avtv un opeilovarv T dnuoai 1j driuol sioiv.

These sources show that the opheilontes formed a peculiar group
of atimoi, but it would be a serious mistake to infer that the
opheilontes were not atimoi. Similarly, it would be misleading to
infer from the passages contrasting boule and archai that the boule
was not an arche.1¢ The conclusion seems to be that the Athenians

B3 1n IG 112 230.12-13 [zv BlovAnv kai tdc dpy[dac] is probably a reference to the offi-
cials in Eretria and not in Athens (pace the restorations printed by Kirchner).

14 Same phrase in Lysias’ For Eryximachus, P.Ryl. 489.112-13.

15 Andoc. 1.73; Isae. 10.17; Dem. 21.99, 22.34; 24.200-01, 26.1, 27.67, 43.58, 59.1,
etc.

16 The law quoted in Dem. 24.20 establishes a tripartition into the boule, the nine
archons, and the other archai, and so there is no real distinction between boule and archai.
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regarded the boule as a peculiar board of archai but nevertheless
classified the boule as an arche.'” And this conclusion is strength-
ened by an examination of the conditions for being a bouleutes.
Like all other archai the bouleutai had to pass a dokimasia, to
~ swear an oath, to wear a crown, and to submit to euthynai on
expiration of their office.*® Furthermore, the bouleutai had to be
thirty years of age or more, like other archai.'®* The functional
similarity between the boule and the other archai must be ad-
dressed next.

II. The Separation of Initiative and Decision

According to Aristotle’s Politics one of the characteristics of a
democracy, and especially of a radical democracy, is the funda-
mental distinction between the demos, who makes all important
decisions, and the archai, who make no decisions except on rou-
tine matters but are empowered to prepare the decisions to be
made by the people. The principal passage is in the chapters about
the udpra g moiiteias (4.14—16), but Aristotle emphasizes the
view in several other passages:

1298a28-32: téraprog dé 1pomog 10 mdvrag mepi mdaviwv Bov-
AeveaBai cvviovtag, Tag &’ dpyac mepl unbevog kpivery dAla puovov
TPoavakpively, Gvrep 7 televtaia onuokpatia vov d101kelTal TPo-
nov.

1317b28-31: 10 tjv ékxinaoiav kvpiav eivar ndviwv f tdv ue-
viotwy dpynv 6€ undeuiav unbevog f 611 slryictwv kvpiav 1v J’
apywv dnuotikdTatov 1 fovis.

1299b38—40: karaiverar 3¢ kai tHs PovAnc 1 dbvaug év taic

The passage from Xen. Vect. deals with misthos, and since, in the fourth century, the boule
received misthos, whereas the other archai were probably amisthoi, the distinction made in
this respect is necessary (cf. M. H. Hansen, “Misthos for Magistrates in Classical Athens,”
SymbOslo 54 [1979] 5-22). The passage in Ath.Pol. carries little weight for the same
reason: in the fifth century, both the boule and the archai received misthos, but probably at
different rates.

17 The principal differences between the boule and the other archai can be summed up as
follows: (1) The boule prepares the decisions to be made by the ecclesia and the nomothetai,
the other archai prepare the decisions to be made by the dicasteria (cf. 356 infra). (2)
Archai do not regularly act as hoi boulomenoi, but the bouleutai do in so far as all
probouleumatic decrees are probably moved by councillors (cf. 363 infra). (3) The boule
supervises the other boards of archai (Ath.Pol. 45.2). (4) The boule is a board of 500
meeting daily, and not a board of ten perhaps even practising some form of division of
labour (c¢f. 367f infra). (5) The councillors are allowed to serve twice and they receive
misthos, ¢f. Hansen (supra n.16) 19.

18 Cf. Rhodes (supra n.7) 1215, 194ff.

19 Cf. Hansen (supra n.5).
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Tolavtaic onuoxpatias év alg avtoc avviwv 6 dnuoc xpnuatier
nepl mdviy.

1292a28-30: &1 d¢ of Taic dpyaic éyxalobvtes Tov dnudv paoct
oetv Kpivelv, 6 ¢ doubvwg déxetar v mpokinov: doTe Kata-
Abovtail naoar ai dpyai.

Aristotle’s description of democratic archai as preparatory
boards with no power to make decisions is a generalization about
democracy in all Greek poleis, and in the age of Aristotle there
were several hundred democracies in Greece.2® Accordingly the
first question to ask is whether Aristotle’s general statement in the
Politics about the separation of powers in democracies applies to
fourth-century Athens. In my opinion it is valid for the Athenian
democracy if we make two modifications concerning the bodies of
government involved, one about the decision-making body and
one about the archai who prepare the decisions.

In fourth-century Athens the right to make important decisions
was no longer reserved for the demos in the ecclesia. In 403/2 the
ecclesia was deprived of the right to pass nomoi and all legislation
in the proper sense of the word was transferred to the nomothetai
(supra 347 with n.4). Similarly, in the 350s the ecclesia was de-
prived of the right to act as a law-court, and judicial authority,
even in political cases, was transferred to the dicasteria.?! So the
right to make decisions on important issues was divided between
three separate bodies of government: (1) the ecclesia passing
psephismata, (2) the nomothetai passing nomoi, and (3) the di-
casteria pronouncing kriseis. Second, the council of five hundred
was admittedly an arche, but a peculiar arche, and it is in confor-
mity with the sources (supra 348) to subdivide the archai into the
boule and the other archai. So we have three agencies making
decisions (ecclesia, nomothetai, and dicasteria) whereas the initia-
tives are taken by some 1200 archai, bisected into the council of
five hundred and about 700 other archai, usually organized into
boards of ten.22

Accepting these two modifications, we can apply Aristotle’s
analysis to Athens and make the following statements about the
separation of powers: (1) a decision-making body is not empow-

20 On the number of poleis in Greece cf. E. Ruschenbusch, Untersuchungen zu Staat und
Politik in Griechenland vom 7. - 4. Jb. v. Chr. (Bamberg 1978) 3—17. In the fourth century
most of the poleis were democracies, cf. Arist. Pol. 1286b20-22, 1291b7-13, 1296a22—-
23, 1301b39-40.

21 M. H. Hansen, “How Often Did the Ecclesia Meet?”” GRBS 18 (1977) 68—69 with
further references.

22 For the number of archai cf. Hansen (supra n.5).
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ered to take any initiative; (2) the archai, taking initiatives, are not
empowered to make any important decision. The validity of these
two statements can be tested by a brief survey of the powers of the
various bodies of government.

(1) The demos cannot assemble spontaneously. The ecclesia has to
be summoned by the prytaneis (Arist. Ath.Pol. 43.3) and presided
over by the proedroi (44.2—-3). The agenda are drawn up by the
prytaneis (43.3) and no decision can be made without a previous
discussion in the boule (45.4). But the ecclesia has to discuss and
to vote on all important issues within its competence.

(2) The nomothetai are summoned by the prytaneis (Dem. 24.27)
and presided over by a board of proedroi, the composition of
which is unknown.?? Probably all bills are brought before the
nomothetai through the boule (Dem. 24.47—-48). The nomothetai
have one duty only, viz. to vote.

(3) The dicasteria are convened by the thesmothetai (Ath.Pol.
59.1). The selection of jurors is supervised by the archons (63.1).
The court is presided over by the board of archai which is compe-
tent in the case (Aeschin. 3.14, 29-30). The dicastai have one duty
only, viz. to vote.

(4) The boule is empowered to pass psephismata in routine mat-
ters only?4 and to impose minor fines of up to 500 drachmas.?5
The great majority of the decisions made by the boule take the
form of probouleumata, provisional decrees to be voted on by the

23 Cf. M. H. Hansen, “Athenian Nomothesia in the Fourth Century B.C. and Demos-
thenes’ Speech against Leptines,” CIMed 32 (1980) 103 with n.17.

24 Decrees of the boule preserved on stone are listed by Rhodes (supra n.7) 271-72.
Cf. further IG 112 1623.210-12, 1629.272, 101415, 1672.302. Decrees preserved in liter-
ary sources are : Hell. Oxy. 6.1; Dem. 47.33, 36; Aeschin. 3.66—67; Dem. 19.129-30 cf.
124; Dem. 19.154; Dem. 18.28; Aeschin. 2.17; 2.55, 110; 3.76; Ath. 171E. A few impor-
tant decisions of the 390s (394/3) are believed by some scholars to be decrees of the boule
passed without reference to the demos, cf. e.g. W. R. Connor, “The Athenian Council.
Metthod and Focus in Some Recent Scholarship,” CJ 70 (1974) 37—38. The decrees in
question are IG II? 16 (alliance with Eretria), 17 (honorary decree for Sthorys of Thasos),
18 (honorary decree for Dionysius of Syracuse), Hell. Oxy. 6.1 (decree about Demaenetus).
But the date of IG II2 16 is not certain and the alliance has recently been dated 404/3 by
P. Krentz, AJP 100 (1979) 398-400; the traditional date, however, is maintained by
D. Knoepfler, AJP 101 (1980) 462—69. Next, I follow Rhodes (82—85) in believing that IG
112 17 may be a republication of a decree of the people and that 18 probably is a decree of
the people with an unusual formula. Finally, in Hell. Oxy. 6.1 we are told that the boule
was overstepping its powers and had its decision overruled by the demos. We know that the
ecclesia might delegate some of its powers to the boule (cf. IG 112 127.34-35, 204.85-86,
435.7-9, 1629.264—69; SEG XIV 47B.3); but usually the powers delegated to the boule
were confined to making minor additions to the decrees passed in the ecclesia by the demos.
Cf. Rhodes 82. For an exceptional situation ¢f. Dem. 19.154 and Hansen (supra n.21)
44-45.

25 JG I3 105.32 (?); Dem. 47.43; Hesperia 43 (1974) 158.36 (as restored by Stroud).
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demos in the ecclesia.?6 Similarly, the boule has to refer to the
nomothbetai the bills drawn up and handed in by individual citi-
zens.?’ Finally, in eloayyeldiai eig tv Boviiv, the council passes only
a preliminary verdict (katdyvwoig), leaving the principal hearing
of the case to the dicasteria.?8
(5) The other archai—perhaps some seven hundred—have no
powers to pronounce a judgement except in minor cases in which
the matter at issue is less than ten drachmas.?® Similarly, the archai
are empowered to impose only minor fines without reference to
the dicasteria.3? But the archai prepare the trials (dvdxpioic), bring
the cases before the jurors (elodyerv eic 10 dixastiipiov), and preside
over the court (iyeuovia dikaatnpiov).31

This, I believe, describes the essential powers of the fourth-cen-
tury Athenian bodies of government. It is, of course, a simplifica-
tion, since Athenian democracy, like all other political systems,
permitted of exceptions to the rules. In some cases a board of
magistrates was empowered to make an important decision with-
out reference to a decision-making body, viz. the dicasterion, and
conversely a decision-making body, viz. the ecclesia, was some-
times empowered to take an initiative. These are the principal
exceptions:
(1) Occasionally a board of magistrates was empowered to inflict
capital punishment on a criminal without referring the case to a
dicasterion. The two most important instances of this exception
to the principle undéva dxpitov dnoxteivar are the power of the
boule3? and of of évdexa3?® to order instant execution without
trial. In both cases capital punishment was probably applied only
to criminals who could be classified as outlaws (mroAéuior) or exiles
(pebyovreg) or ‘malefactors’ (kaxobpyor) in the technical sense.
(2) In some procedures the initiative was a result of a collabora-

26 Cf. Rhodes (supra n.7) 52-81.

27 Dem. 24.47-48. Cf. M. H. Hansen, “oi npdedpor tdv vopoBetdv. A Note on IG II2
222.41-53,” ZPE 30 (1978) 155—57, where I argue that the council’s role in the nomo-
thesia procedure was restricted to the preparation of the bills. I do not agree with Mac-
Dowell’s suggestion in JHS 95 (1975) 69 that Epicrates in his decree (Dem. 24.27) pre-
scribes that Timocrates’ law was to be passed by 1001 nomothetai and the boule.

28 Arist. Ath.Pol. 45.2, 46.2, 59.4; Dem. 24.63; ¢f. M. H. Hansen, Eisangelia (Odense
1975) 22-23.

29 Arist. Ath.Pol. 52.3 (of drodékwar), 53.2 (of tertapdxovta); Hesperia 43 (1974)
158.23-25 (of o1topvAaxeg, of gviioyeic 100 drjuov, of éniueintai tob éumopiov).

30Cf. A. R. W. Harrison, The Law of Athens 11 (Oxford 1971) 4 with n.1.

31Cf. J. H. Lipsius, Das attische Recht und Rechtsverfabren 1-11l (Leipzig 1905—-15)
54-56.

32 Cf. M. H. Hansen, Apagoge, Endeixis and Epbegesis against Kakourgoi, Atimoi and
Pheugontes (Odense 1976) 3035, esp. 34-35.

33 Cf. Hansen (supra n.32) 17 (with n.3), 18, 114, 119.
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tion between the ecclesia and a board of archai, and in other
procedures the initiative was even reserved for the ecclesia.

(a) The ecclesia was empowered to instruct the prytaneis to call a special
meeting of the assembly, an éxxAnaoia abyrcintoc,3* or instruct the boule
to place some matter on the agenda for the next meeting of the assembly
(IG 11> 125.6-9, 193.4-8, 360.46-50).

(b) The ecclesia had the exclusive right to decree that the nomothetai be
convened; the prytaneis were not empowered to summon the nomo-
thetai without a decree passed by the people.33

(c) The ecclesia had the exclusive right to reject or accept an eicayyelia
eig Tov onuov. In case of acceptance, the eisangelia was invariably (after
ca 355) referred to a dicasterion and heard by the jurors (Dem. 8.28—29;
Philoch. FGrHist 328F149; Dem. 19.277-79; Aeschin. 3.224; cf. supra
n.21).

(d) The ecclesia was empowered to suspend an arche for misconduct in
office; the case was referred to the dicasteria and heard by the jurors.36

If we allow for these exceptions, the bodies of government in
fourth-century Athens were bisected into archai (which according
to Aristotle were kipiar unfevoc # diyictwv) and kipror (who
made all important decisions when summoned and presided over
by the archai).3”

éxxinoia38
KUpiol vouoblérar3®

okaotHpia o

34 Aeschin. 2.61. Cf. Hansen (supra n.21) 48, 55, and “éxxAnagia ovyxinzog in Hellenistic
Athens,” GRBS 20 (1979) 151.

35 Dem. 24.26—27, cf. 21; Aeschin. 3.39; Dem. 3.10, 18.102—07 {on which see Hansen,
“Nomos” [supra n.4] 327-29).

36 Arist. Ath.Pol. 43.4, 61.2. Cf. Hansen (supra n.28) 41-44.

37 It is important to note that kyrios is used in two related but different senses: (a) ‘sov-
ereign’ or ‘decision-making’ and (b) ‘competent’ or ‘entitled to’. In the Politics (1317b29—
30, quoted supra 351) Aristotle states that the archai, in a democracy, are never or hardly
ever kyrioi. On the other hand, we read in Ath.Pol. 59.1 that the thesmothetai are kyrioi to
summon the dicasteria. There is, however, no contradiction if we realize that kyrios is used
in sense (b) in the second passage but in sense (a) in the first. Similarly, when Aristotle in the
Politics asks the question, ‘who is kyrios in this type of constitution?’, he uses kyrios in
sense (a). It is of course only in sense (a) that there is, in democracies, an opposition
between kyrioi and archai.

38 Kyrios is applied to the people in assembly in e.g. Dem. 13.31, 20.107, 59.4; Xen.
Hell. 1.7.12; IG 112 140.10-12.

39 There is no passage where the adjective kyrios is explicitly applied to the nomotbetas,
but ¢f. Dem. 20.93 (tov¢ véuouvs . . . tifévai . . . map’ buiv, v toig duwuoxdarv, nap’ olonep
xai tdAia kvpovrar) and the nomos quoted in Dem. 24.33 (tdv Jé véuwv tdv kelpévewv un
ékeivar Aboar undéva, éav un év vouolétarc). Cf. furthermore the enactment formula in the
preserved nomoi: deddyBailEdole toig vouobéraig.

40 For a list of passages where the dikastai are called xvpior (rdvrwv) ¢f. Hansen (supra
n.9) 17-18, 47—48.
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Povin

apxat ai dAAar dpyai

Concerning the relationship between the two bodies of archai
and the three bodies of kyrioi, we can make the following two
observations:
(1) The boule and its committees—the prytaneis, the proedroi,
etc.—had the sole and exclusive right to summon and preside over
the ecclesia and to summon the nomothetai, whereas there seems
only a single example of a committee of the boule presiding over a
dicasterion: in the law about silver coinage the gviloyeic T00 drjuov
are entrusted with ryeuovia dikactnpiov in phaseis brought for
offences committed in the agora or elsewhere in the city, except
for offences committed in the grain-market (Hesperia 43 [1974]
158.18—26). To the best of my knowledge, this provision is un-
paralleled and, if we take into account how many sources we have
for procedure in public actions, there can be little doubt that the
provision is exceptional. Even in eiocayyediar eic thv Povirv the
right to summon the dicasterion and to preside over the jurors
rested with the thesmothetai or the Eleven, but never with the
boule (Dem. 24.63, Plut. Mor. 833F); and similarly in euthynai,
the euthynoi never preside over a dicasterion, but pass on the cases
they accept either to the Forty (private actions) or to the thesmo-
thetai (public actions) (Arist. Ath.Pol. 48.3—4).
(2) Conversely, the other magistrates, who had ryeuovia dikaotn-
piov, had no right to summon and to preside over the ecclesia or
the nomothetai. Admittedly, the strategoi may have been empow-
ered to have an ecclesia summoned, but if so, the procedure was
that the strategoi applied to the boule and asked it to summon the
ecclesia.** Similarly, the thesmothetai might demand that a revi-
sion of the law-code be referred to the nomothetai, but again the
thesmothetai had to apply to the boule and to leave the summon-
ing of the nomothetai to the prytaneis (Aeschin. 3.38-40).

41 For the prerogative of the strategoi to convene an assembly see Thuc. 2.59.3 and Plut.
Phoc. 15.1. For the boule and the prytaneis as intermediaries between the strategoi and the
ecclesia see Thuc. 4.118.14; IG 112 897, 911, 954; SEG XXI 440, XXIV 134; restored at
IG 12 98.20 (not at I3 93). We have two fifth-century decrees moved by the board of
strategoi, IG I3 89.55 and 92.5. For ecclesiai convened by orders of the boule (and not by
the prytaneis on their own initiative) see Hell. Oxy. 6.2; Xen. Hell. 6.5.33; Hesperia 7
(1938) 476—79 no. 31. The Hellenistic decrees are discussed in Hansen (supra n.34) 151—
52, and a survey of the powers of the strategoi vis-a-vis the ecclesia can be found in Rhodes
(supra n.7) 44—-46.
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To sum up, the boule acted as originator when a decision had to
be made by the ecclesia or by the nomothetai, whereas the other
archai had the exclusive right to be originators towards the dicas-
teria. This statement can be illustrated by a figure:

INITIATIVE: Bovln al dAdar apyai
Decision: éxkxAnaia vouobérai dikaatnpia

III. The Combination of
Initiative and Implementation

Apart from the right to summon and to preside over the kyrioi,
who made the decisions, the archai had another important func-
tion, viz. the administration of those decisions. In his chapter
about archai in Politics 6.8 Aristotle distinguishes (1322b12-17,
quoted supra 348) between eiopopd (initiative) and téio¢ (imple-
mentation). Earlier in the same chapter he emphasizes that judicial
decisions have no effect if there are no archai to enforce them:
000&v dpeloc yiveaBar uév dikas mepl T@v dikaiwv, TavTaS 06 Un
Aaupdverv télog (1322a5-6). Accordingly, Aristotle states in the
other central chapter about archai (4.15) that the essential duty of
an arche is to issue orders: udlicta 0’ ¢ AnAd¢ einelv dpydg
Aextéov tavtag Soaig anodédotar Poviebcacbai te mepl Tivaov kal
Kpival kal émitdéal, kai pdAigTa T00TO" TO YA EMITATTELY APYIKD-
1epov éativ (1299a25-28).42

Again, Aristotle’s general analysis of the powers and duties of
the archai is confirmed by an inspection of the Athenian sources.
In nomoi and psephismata preserved on stone or quoted in the
forensic speeches, many of the provisions are instructions to the
archai that the decisions be carried into effect, and in all public
actions the archai are responsible for the execution of the judge-
ment. Exempli gratia 1 adduce three examples—a nomos, a pse-
phisma, and a krisis.

42 Cf. also Xen. Mem. 3.9.11 and the ephebic oath (Tod II 204), which included a
promise to obey the authorities.



358 INITIATIVE AND DECISION

(1) In the nomos about silver coinage (Hesperia 43 [1974] 157—
59) the main provision is that two dokimastai, one in Athens and
one in the Peiraeus, shall examine all the silver coins submitted to
them, in order to enforce the acceptance of genuine Athenian silver
coins. The law includes an injunction to the tradesmen to accept
the decision made by the dokimastes, but most of the law consists
of detailed instructions to the archai about the carrying into effect
of the main provision. No less than seven different boards of
archai are mentioned in the law.43

(2) In 325/4 the ecclesia passed a decree about the foundation of a
naval station in the Adriatic. In consequence of this colonization
decree the ecclesia passed a decree about the despatch of a squad-
ron. This decree is preserved (IG 112 1629.165-271), and it con-
sists of instructions to the archai and to the trierarchs.

(3) If a krisis pronounced by a dicasterion entailed the confisca-
tion of property, the carrying into effect of the confiscation rested
with the Eleven and the poletai. In the accounts of the poletai for
the year 367/6 we hear inter alia that a certain Theosebes had
been convicted of hierosylia, and that his property had been con-
fiscated by the Eleven and sold at an auction arranged by the
poletai (Hesperia 10 [1941] 15-27 no. 1.1-39).

In order to enforce all the decisions made by the nomothetai,
the ecclesia, and the dicasteria, the archai were invested with spe-
cial authority. The outward sign of the authority was a crown
worn by all archai on duty, and the authority was guaranteed by
special protection and special powers. Assault and battery was
punished more severely if the victim was an arche on duty.** If any
person refused to comply with an order issued by an arche, the
magistrate in question was empowered to inflict a fine of up to
fifty drachmas, and the boule was even empowered to inflict fines
of up to 500.45

Summing up, the dual function of the archai in relation to the
kyrioi can be illustrated in this figure:

4345 BovAsyq: 13, 34, 36, 39, 49 (ypauuatevs tc Bovinc: 47—48, 56). of tov drjuov ovi-
Aoyeig: 15, 20. of artopvlaxes: 19, 23. of émuelntai 106 éunopiov: 21-22. oi Geouobérar:
26. of drnodéxtar: 40, 52. of mointai: 48—49.

44 Dem. 21.32: the penalty for having insulted or assaulted an arche on duty was total
and permanent atimia, and the offender was to be prosecuted by a special type of public
action, whereas the same offence was actionable by a dixy xaxnyopiag or a ypagr 6fpewc if
committed against an ordinary citizen.

45 See supra nn.25 and 30.
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INITIATIVE DECISION IMPLEMENTATION

‘ EKKAnaia

povir fovin
I vouobetar
al dAdair dpyai

ai dAAa dpyai ——— Jikaotrpia

A simplified model is: dpyai — xvpior—dpyai. The powers of the
archai consist in initiative and implementation, but the archai,
including the boule, never make any important decision.

IV. The Relationship between
ai dpyai and of foviouevor

It remains to deal with the function of oi foviduevor (see 347
supra) and to give a more precise description of what initiative
consists in. The archai had the exclusive right to prepare the deci-
sions, to convene the decision-making bodies, and to preside over
them. But who devised and proposed the decisions to be made?
Regularly, the initiative, here meaning the very first step in the
procedure, was taken neither by the kyrioi, nor by the archai, but
by ordinary citizens who had no specific authority and served as
originators on their own responsibility. When acting in this ca-
pacity, an Athenian citizen is called 40nvaicwv 6 Boviduevoc oig
&eariv. This phrase, either in its full form or abbreviated,*¢ oc-

46 AOnvaiwv 6 Poviduevog ol &eativ: Hesperia 43 (1974) 158.34; 49 (1980) 263.25;
Dem. 24.63; 59.16; Aeschin. 1.32. Afnvaiwv 6 BovAduevog: IG 112 204.22, 40-41; 244.41;
337.22-23; 365.19; Hesperia 49 (1980) 263.28; 264.41; Lys. fr. 233.2; Dem. 24.23, 33;
59.90; Aeschin. 1.23; Arist. Ath.Pol. 39.1. 6 BovAduevoc ol; &ceotiv: Dem. 24.105. ¢
BovAduevoc: IG 13 14.8; 41.61; 64.6; 84.26; 133.11; Andoc. 1.23, 26, 83-84; Lys. 25.14;
Dem. 13.11; 18.138; 19.117; 21.45; 23.28; 24.18, 25, 105; 43.54; Prooem. 10.1, 17.1;
Aeschin. 2.65; 3.220; Hyp. 2 fr. 3; fr. 24; Lycurg. 1.121; Azh.Pol. 9.1; 29.2; 43.4, 6. oi;
&eotiv: Dem. 59.52; Ath.Pol. 63.3. tv noiitdv 6 BovAduevog: Ps.-Xen. Ath.Pol. 1.2; Isoc.
20.2; Dem. 58.14; Aeschin. 3.2, 23; Hyp. 3.11. idicvtng: Andoc. 1.84; Dem. 43.71.
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curs in numerous nomoi*” and psephismata.*® It denotes any Athe-
nian adult male citizen who is epitimos.*® Like 6 dquoc and 74
Povidj it is used as a constitutional technical term, referring to ‘the
active citizen’, and the sources justify, in my opinion, the inclusion
in the figure on page 346 of oi fovAduevor side by side with 6 dfuoc
and of éuwporxotec which denote regular bodies of government.

0 Boviduevog is frequently regarded as the protagonist in Athe-
nian democracy, and Aeschines, for example, emphasizes that one
of the principal differences between an oligarchy and a democracy
is that, in a democracy, it is ho boulomenos who addresses the
people whereas the right to speak, in an oligarchyj, is restricted to
those in power.5° What Aeschines has in mind is the official invita-
tion in the ecclesia to address the people: the formula used by the
keryx was tic dyopederv Bobietrai;5! In this formula, fovieaBar is
not an auxiliary with no meaning of its own. Comparison with
AbOnvaiwv 6 Boviduevog ofc & eotiv indicates that the verb has a
precise meaning, viz. to take it upon oneself to be promoter. In
support of this interpretation is the witty dialogue in Aristophanes’
Plutus between an honest man and a sycophant. The honest man
asks the sycophant who he is and the sycophant states that he is in
charge of all public and private affairs. 7/ uafdv; asks the honest
man. fovAoua is the laconic reply; and a few lines later the syco-
phant forces the honest man to admit the importance of ho boulo-
menos for the administration of justice: 4i.: ofkovv dikactdg
éenitndec n noiig dpyerv kabiotnov; Lv.: katnyopel ¢ tig; Ai.: 6
Poviduevog. Zv.: obkobv Ekelvoc ein’ éydd, wat’ eic &u’ kel g
nolewg ta npdyuata (907-19).

Ho boulomenos is the dominating promoter in relation to the
jurors (of duwpokdteg) acting as dikasrai or as vouobérar, whereas,
in the ecclesia, ho boulomenos has to share the initiative with the
boule. The relationship between ho boulomenos and the three deci-
sion-making bodies of government may be summarized as follows:

471G 112 244.41; Hesperia 43 (1974) 158.34; 49 (1980) 263.25, 28; 264.41; Dem.
23.28; 24.23, 33, 63, 105; 43.54, 71; 59.16, 52; Hyp. fr. 24.

48 ]G I3 14.8; 41.61; 64.6; 84.26; 133.11; IG 112 204.22, 40—41; 337.22-23; 365.19;
Andoc. 1.83-84; Arist. Ath.Pol. 29.2.

49 A6nvaiwv or twv moditev indicates that 6 fovAduevoc has to be a citizen, and of;
&eanv indicates that he must be epitimos, cf. Arist. Ath.Pol. 63.3, where ol un &eotiv
are atimoi liable to endeixis.

50 Aeschin. 3.220: v uév yap taig dAryapyiaic oby 6 PovAduevos, dAA’ 6 dvvaatebwv dnun-
yopei, év O¢ Taic onuoxpatiaig & PovAduevos kai drav avt doky.

51 Ar. Ach. 45; Dem. 18.170, 191; Aeschin. 1.23; 3.4. Cf. G. T. Griffith, “Isegoria in the
Assembly at Athens,” Ancient Society and Institutions (Oxford 1966) 119; J. D. Lewis,
“Isegoria at Athens,” Historia 20 (1971) 134-35.
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(1) Both public and private actions were brought before the di-
casteria by a private citizen who applied to the competent magis-
trate for a trial to be held. The arche in question supervised the
preparations for the trial, and via the thesmothetai he had a dicas-
terion convened over which he presided. In principle, an arche
never prosecuted.52 Prosecution in private actions rested with the
wronged person,®3 but in public actions the initiative was left to
ho boulomenos on behalf of the wronged person and, especially in
political trials, on behalf of the polis.5* Lycurgus (1.4) admits
expressly that laws and law-courts are worthless if there are no
private citizens who will take it upon themselves to be prosecutor:
008’ 6 vouog 080’ i TV dikacTdV WHPos dvev 100 mMapPaddGOVTOS
avtoig tovg ddikobvrag ioyver. The citizen’s right and obligation to
prosecute in public actions is ascribed to Solon and praised as one
of his most democratic reforms: doxer 8¢ ¢ XoAiwvoc moiiteiac
Tpia tadt’ eivar td onuotikdrtata . . .8&neira 1o éfeivar T Povio-
UEVQ TIpwpELY Uép Twv dotkovuévav (Arist. Ath.Pol. 9.1). And in
conformity with this general principle, ho boulomenos is explicitly
mentioned as the prospective prosecutor in almost all the preserved
nomoi which deal with the administration of justice in public
actions.>> So the initiative rests exclusively with ¢ foviduevog, 7

52 There are, however, exceptions to this rule: the boule had an obligation to impeach
other archai for misconduct in office (Arist. Ath.Pol. 45.2) and so a bouleutes might ex
officio act as prosecutor. Known examples are: the trial of the poristai, the praktores, and
the poletai of 419/8 (?) (cf. Hansen [supra n.28] Cat. no. 134); the trials of Antiphon,
Archeptolemus, and Onomacles, where syregoroi elected from among the bouleutai col-
laborate with the board of generals (Cat. no. 135—37); the trial resulting from the citizen-
ship decree for Apollodorus, one of the murderers of Phrynichus (Cat. no. 138); and the
trial of Cleophon (Cat. no. 139). Furthermore, we have one example of an apographe
brought ex officio by a bouleutes, IG 112 1631.350—403; ¢f. M. H. Hansen, *“Perquisites
for Magistrates in Fourth-Century Athens,” CIMed 32 (1980) 117-19. As regards the
other archai 1 refer to the law quoted in Dem. 43.75 instructing the archon to take the
initiative if he learns about any case of kakosis. Cf. Lys. 14.21 and D. M. MacDowell, The
Law in Classical Athens (London 1978) 237.

$3 Isoc. 20.2; ¢f. M. H. Hansen, “The Prosecution of Homicide in Athens: A Reply,”
GRBS 22 (1981) 11-13.

54 Any public action is brought by ho boulomenos: Arist. Ath.Pol. 9.1, quoted infra. Ho
boulomenos as synegoros for the prosecutor, Hyp. 2 fr. 3; for the defendant, Hyp. 3.11.
Prostimesis proposed by ho boulomenos: nomos in Dem. 24.105. Cf. Lipsius (supra n.31)
238ff.

55 Anaywyi: nomos in Dem. 24.105, ¢f. Lycurg. 1.121. droypags: nomos in Dem. 43.54.
eloayyelia: Hesperia 43 (1974) 158.34; nomos in Dem. 24.63, cf. Arist. Ath.Pol. 43.4;
Plut. Mor. 833F. &vdeafig: Dem. 58.14. énayyeria doxiuaciag: nomos in Aeschin. 1.32.
@doig: Hesperia 49 (1980) 263.28. ypagri dwpoleviag: nomos paraphrased in Hyp. fr.
24, ypagy véuov pn émitideiov Beivar: Dem. 24.18. ypagn napavéuwv: Dem. 59.90. ypapn
Bpews: Dem. 21.45; Isoc. 20.2. ypagrj against an Athenian who gives in marriage a xene
pretending that she is an aste: nomos in Dem. 59.52. ypagij against a xenos who lives with
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dpxn is intermediary, and the decision is reserved for of dixactai
who are kipioi.

(2) All laws were passed by the nomothetai, but they were pro-
posed by an ordinary citizen, ho boulomenos, who published his
proposal before the eponymous heroes and handed it in to the
boule to be read out to the people in the ecclesia.5¢ The role of ho
boulomenos is apparent from the two laws extant about nomo-
thesia, both quoted in Demosthenes’ speech Against Timocrates.
(3) All psephismata were passed by the demos in the ecclesia and a
decree was either a ratification of a specific probouleuma, or a
counterproposal to a specific probouleuma, or a proposal in re-
sponse to an open probouleuma.>” In the first case the originator
was a bouleutes, viz. the member of the boule who proposed and
carried the specific probouleuma. In the other two cases the origi-
nator was a private citizen, one of oi fovAduevor,58 and it is signifi-
cant that ho boulomenos is explicitly mentioned in one of the few
preserved open probouleumata: yvodunv 6¢ EvvBdiieaOar tng Pov-
Anc eic tov dnuov St1 doxel i PovAel dxoboavta TOV dNUOV TV
Kitigiov mepi ¢ idpvoeiws tod iepov kai dilov AbOnvaiwv tob
Boviouévov BovievoaaBar dt1 dv abtdr dokei dpiatov eivar (IG 112
337.17-25).

In all three cases ho boulomenos acted on his own responsibility
and under penalty of the law. In a public action the prosecutor ran
the risk of having a npofoir or a ypapn ovkopavtiac brought
against him, and he was fined 1000 drachmas and punished with
partial atimiaS® if he did not obtain one fifth of the votes of the
jurors. A citizen proposing a new nomos or psephisma was liable
to prosecutlon by a ypagr vépov wij énitriderov Geivar or a ypagrj
napavouwy.%° These public actions were brought primarily against
proposers of nomoi or psephismata which conflicted with the laws
in force, but it was a sufficient reason for an indictment that the
nomos or psephisma was considered contrary to the interests of

an aste: nomos in Dem. 59.16. ypagrj relating to the mysteries: Hesperia 49 (1980) 264.41.
Public action against persons guilty of illegal self-help: nomos in Dem. 23.28.

56 Dem. 24.23 and 33. Cf. Dem. 24.18, 25, and Andoc. 1.83-84.

57 Cf. Rhodes (supra n.7) 64—68.

$8 Cf. Rhodes (supra n.7) 69-71. For the role of ho boulomenos in the debate in the
ecclesia compare the herald’s invitation to speak (tic dyopeveiv fovAerar; supra n.51) with
references to ho boulomenos in the speeches (Dem. 13.11; 18.138; Prooem. 10.1, 17.1;
Aeschin. 2.65; 3.2, 220). For eisangelia and epangelia raised in the ecclesia by ho bou-
lomenos see supra n.55. For ixetypiai submitted in the ecclesia by ho boulomenos cf. Arist.
Ath.Pol. 43.6

59 See Hansen (supra n.28) 29 and (supra n.32) 63-65.

60 Cf. Hansen “Nomos” (supra n.4) 325-29 for the first, (supra n.9) for the second.
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the Athenian people.®! To perform the task of ho boulomenos was
often a risky business. In a public action he might be fined simply
because he was a less successful orator than his opponent, and by
a ypagn vouov un Emitndeiov Geivai or a ypapn napavéuwyv the pro-
poser of a nomos or a psephisma might be heavily fined or even
sentenced to death, even if his proposal had been passed unani-
mously by the nomothetai or the ecclesia.®?

Describing the relation between ho boulomenos and the three
decision-making bodies, I have emphasized the essential similari-
ties. In two important aspects, however, the relation between ho
boulomenos and the ecclesia is different from that between ho
boulomenos and the jurors (acting either as dikaogtai or as vo-
uobérar):

(1) When addressing the jurors, ho boulomenos was an outsider
who did not take part in the decision made about his proposal, as
he was not a member of the assembly he addressed and was not
entitled to vote. In the ecclesia, however, ho boulomenos was at
the same time an éxxAnoiactiic. He had a double function since he
was undoubtedly allowed to vote for his own proposal.

(2) The archai had virtually no possibility of being originators in
relation to the nomothetai and the dikastai, whereas the boule had
a considerable share in the initiative towards the demos in the
ecclesia. About half of all known decrees of the fourth century are
in fact ratifications of specific probouleumata proposed and car-
ried in the boule by bouleutai.®3

It is unclear, however, whether the proposer of a specific pro-
bouleuma acted ex officio or rather was regarded as a citizen
acting on his own responsibility. In the preambles of the fourth-
century psephismata the proposer is always referred to by his full
name (onoma, patronymikon, demotikon), but in probouleumatic
decrees it is never recorded that he was a bouleutes responsible for
a specific probouleuma. As regards the proposer, there is no dif-
ference between probouleumatic and nonprobouleumatic decrees.
That all specific probouleumata must have been moved by mem-
bers of the council is a (probably correct) deduction made by

61 This is commonly accepted for the ypagn véuov un émitiideiov Geivar. For the ypagn
napavéuwv cf. Hansen (supra n.3) 145 n.40.

62 Cf., e.g., Dem. 59.5-7; Aeschin. 3.16. For the penalties in a ypagn napavéuwv see
Hansen (supra n.9) 53. All proposers (and not only state officials) could be punished for
their proposals; cf. Hansen (supra n.9) e.g. Cat. nos. 17 and 29. I shall return to this
problem in a future article.

63 Cf. Rhodes (supra n.7) 79.
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modern historians.®* The Athenians seem to have lumped all pro-
posers together no matter whether they were bouleutai or boulo-
menoi in the strict sense.

To sum up, the relationship between originators, intermediaries,
and decision-makers can be illustrated by this figure:

0 Poviouevog éxxAnoia

oi kUpior = vouoblétai

al apyal / dikaotripia

If we turn from initiative to implementation, we find a reversed
interaction between ordinary citizens and archai. Laws, decrees,
and judgements are partly injunctions to all citizens and partly
instructions to the archai to carry out the decisions. But this is
done by the archai issuing orders to the citizens or rather to the
entire population. Again I adduce three examples, a nomos, a
psepbisma, and a krisis:

(1) The law about silver coinage (supra 358) is partly an injunc-
tion to all tradesmen to respect the decisions made by the doxi-
uaotic, and partly instructions to seven different boards of archai
to see that the provisions of the law are carried into effect.

(2) A mobilization order passed by the ecclesia as a psephisma can
be an injunction to all citizens to report with their weapons on a
fixed day, and it can be an instruction to the competent archai to
call up so many citizens by drawing up conscription registers.65
(3) A verdict in a public action is partly an injunction to the con-
victed person and partly an instruction to the competent arche to
carry out the decision.%6

The entire political process in fourth-century Athens can be
illustrated by the following figure:

64 Cf. Rhodes (supra n.7) 63 with n.3. Note further that we have two fifth-century
examples of decrees moved by the board of strategoi (supra n.41).

5 For an example of a mobilization decree which takes the form of instructions to the
trierarchs, the councillors, and the demarchs, see Dem. 50.4—6; for a decree mobilizing the
citizens, Dem. 3.4 and Arist. Ath.Pol. 53.7.

66 Cf. Lipsius (supra n.31) 942-52.
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INITIATIVE DEciIsiON IMPLEMENTATION

dpyai
\ éxxinaia /

vouobétai

/ Jdikaotipia \

of fovidouevor

apyai Abnvaio

I shall immediately make one reservation: the diagonal symme-
try indicated in the figure is valid for the archai, but not without an
important modification for the citizens, both acting as boulomenoi
and subject to the decisions made by the kyrioi. The political ini-
tiative rested in fact with a very small group of adult male citizens,
amounting to no more than a few hundred, who acted as hoi
boulomenoi;®” whereas the population subject to the decisions
made by the kyrioi and carried out by the archai comprised all
adult male citizens, citizen women and children, and metics and
slaves, a total of several hundred thousand human beings.

V. Enumerations of Bodies of Government
in the Sources

[ have suggested that the bodies of government in fourth-century
Athens comprised: ecclesia, nomothetai, dicasteria, and archai (in-
cluding the boule). Abundant evidence justifies the inclusion of
each of these agencies, establishes ecclesia, nomothetai, and dicas-
teria as three separate bodies, and supports the classification of the
boule as an arche. Nevertheless, no one source mentions these four
(or five) agencies side by side in a survey of how Athens was gov-
erned. On the other hand, in the forensic speeches there are half a
dozen passages where the ecclesia, the boule, and the dicasteria
are enumerated side by side,® in addition to Demosthenes 25.20

67 Cf. S. Perlman, “The Politicians in the Athenian Democracy of the Fourth Century
B.C.,” Athenaeum 41 (1963) 327-55.
68 Dem. 20.100; 23.97; 24.9, 50, 99; 57.56: quoted in Hansen (supra n.3) 132-33.
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(quoted supra 346) mentioning the archai as a fourth agency.
Similar enumerations can be found in Aristotle.®® So the sources
often juxtapose ecclesia, boule, and dicasterion: but why are the
nomothetai and the other archai passed over in silence?

The reason for mentioning the boule to the exclusion of other
archai is probably that the boule was by far the largest and most
important board of magistrates. The other archai were regularly
grouped in boards of ten only, and very few boards were on duty
daily. Probably most archai practised a division of labour so that
each magistrate could discharge his duties in a few days every
month. Admittedly, instead of mentioning single boards of archai,
an author might include, in his enumeration of bodies of govern-
ment, a reference to archai in general. This is what we find in
Demosthenes 25.20, and it is a curious fact that most of the other
enumerations of demos, boule, and dicasterion occur in a context
where a reference to the other archai would be out of place.”®

I believe that the nomothetai are passed over in silence for a
different reason. The Athenians did not like the idea that laws
were moved by private citizens and passed by a body of govern-
ment, almost as psephismata were proposed and carried in the
ecclesia. They clung to the old idea that nomoi were permanent
and not subject to change. After the restoration of democracy in
403/2 the Athenians instituted a body of nomothetai and formal
procedures for an annual revision of all laws and for the passing of
new nomoi. Nevertheless, the Athenians maintained that the true
sovereign was not the nomothetai, but the nomoi,”! and even new
nomoi were regularly ascribed to Solon, although they were in fact
proposed by contemporary politicians and passed by the nomo-
thetai.’? By this device the fiction of an ancient body of laws was

69 Pol. 1282a34-37; Ath.Pol. 25.2; 41.2; quoted in Hansen (supra n.4) 139-40. Cf. P1.
Ap. 24e-254; Grg. 452E.

70 Since the other boards of archai did not regularly discuss and vote on proposals made
by individual citizens, they are naturally left out at Dem. 20.100 and 23.97. The reason for
the omission of archai at Dem. 24.99 is probably that most archai were amisthoi in the
fourth century, cf. Hansen (supra n.16) 16-17.

71 Nomoi as the true sovereign: Dem. 21.150, 188; 22.45-46; 23.73; 24.155-56, 212—
14, 216; 26.8; Aeschin. 1.177-78; Hyp. 3.5. Nomoi necessary for the preservation of
democracy: Dem. 24.5; 25.20-21; 26.10; Aeschin. 1.4-5; 3.6, 169, 196; Lycurg. fr. 63
(Conomis). Democracy characterized by the ‘rule of law’: Dem. 24.75-76; Aeschin. 1.5;
3.6.

72 The observation that the term ZdAwvog véuoi means little more than ‘the laws in force’
cannot obliterate the fact that the orators regularly assign a recent law to the historical
Solon, who is explicitly described as (e.g.) 6 radaiég vouo@étng and opposed to contempo-
rary demagogues. The Athenians really believed (or wished to believe) that their democracy
was introduced by Solon, cf. e.g. Dem. 20.89—-93. I shall return to this problem in a future
article.
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maintained; and similarly, instead of juxtaposing demos, nomo-
thetai, and dicasteria, the orators preferred to juxtapose nomoi,
psephismata, and kriseis (Aeschin. 1.177-78), or to mention no-
moi side by side with ecclesia and boule (Aeschin. 3.2; Dem.
25.20). Whenever possible, the decision made, the nomos, is cun-
ningly substituted for the decision-making body, the nomothetai.
Here we have a clash between ideology and reality, and the re-
covery of an increasing number of fourth-century nomoi passed
by the nomothetai, combined with study of decisions made by the
Athenians in the period 403—322, reveals a gap between the ideal
constitution and the working of the democracy.

So it causes no surprise that the only board of magistrates men-
tioned in enumerations of bodies of government is the council, and
that the nomothetai are passed over in silence. Furthermore, the
ecclesia, boule, and dicasteria were the traditional three agencies
and the most conspicuous. The people’s assembly on the Pnyx
attracted 6000 or more citizens and forty ecclesiai were held in a
year.”® The boule numbered 500 and was convened more than
250 times every year.”* Dicasteria were formed on 150—-200 court
days,”s and on an ordinary court day some 1500-2000 dicasts
were selected by lot.”® On the other hand, the nomothetai held on
average one session in a month, according to Demosthenes, who
is probably even exaggerating.”” And, compared with the boule,
other boards of archai were extremely small. Although they per-
formed an indispensable and important task, small bodies of ten

73 For 6000 as a regular attendance in the fourth century see M. H. Hansen, “How
Many Athenians attended the Ecclesia?” GRBS 17 (1976) 115-34. For exactly forty
ecclesiai in a year see Hansen (supra n.21) 44-45.

74 The boule did not meet on ruépair dpéaiuor (Arist. Ath.Pol. 43.3) comprising annual
festival days and probably fuépar drogppddes as well. Cf. J. D. Mikalson, The Sacred and
Civil Calendar of the Athenian Year (Princeton 1975), and “fuépa dmogpds,” AJP 96
(1975) 26—27. On the other hand, the boule was regularly convened on monthly festival
days (cf. Mikalson, Calendar 196—-97) and on assembly days (Aeschin. 1.112; Dem. 19.70;
Andoc. 1.36). Cf. M. H. Hansen, “The Duration of a Meeting of the Athenian Ecclesia,”
CP 74 (1979) 46. The implication is that the boule was convened on some 265 days in a

ear.
y s Cf. M. H. Hansen, “How Often Did the Athenian Dicasteria Meet?”” GRBS 20 (1979)
243-46.

76 In Ath.Pol. 63—66 Aristotle describes the procedure for the sortition of jurors in major
private actions or in ordinary public actions heard by panels of 401 or 501 dikastai each;
cf. H. Hommel, Heliaia (Leipzig 1927) 72, 77. It is apparent from 66.1 that on a regular
court day at least four and presumably even more dicasteria were formed. Hence the
number of jurors selected by lot on an ordinary court day must be at least 1600—2000.

77 Dem. 24.142; ¢f. Dem. 20.91; Isoc. 8.50; 12.144; 15.82. Cf. Hansen (supra n.4)
49-52.
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could easily be forgotten in a sweeping statement emphasizing the
ecclesia, boule, and dicasteria as the principal bodies of govern-
ment. With these modifications and reservations the tripartition of
the agencies is not untrue, and not incompatible with the fact that
the powers of the boule, as of other archai, were confined to
eisphora and telos, the preparation and implementation of deci-
sions made by the sovereign bodies, comprising the ecclesia, no-
mothetai, and dicasteria.

V1. Conclusion

The principles argued in this article can be summed up in five
statements: (1) In fourth-century Athens all important decisions
were made by three different bodies of government—the ecclesia,
the nomothetai, and the dicasteria. (2) The boule was an arche
doing in relation to the ecclesia and the nomothetai what the other
archai did in relation to the dicasteria. (3) Three different agents
were involved in the decision-making process: the originators (of
PBoviéuevor), the intermediaries (ai dpyaf), and the decision-makers
(of xvpiot). (4) In the Athenian democracy a basic separation of
powers consisted in a division of initiative and decision: the archai
took initiatives but made no decisions, and the kyrioi made deci-
sions but took no initiatives. (5) The archai had a dual function in
the political process: they prepared the decisions to be made by
the kyrioi, and they carried into effect the decisions made by the
kyrioi.”8

APPENDIX: THE ATHENIAN ‘POLITICIAN’

It will be convenient here to collect the Athenian usages for ‘politician’.
An examination of the extant speeches shows that rhetor and strategos

78 | apologize for the numerous references to my own earlier publications. This article is
in some respects a synthesis of views stated sporadically in my previous writings, where
references and full acknowledgements to the work of other scholars can be found. A
version of this paper was delivered at the meeting of the American Philological Association
held in New Orleans in December 1980. I am most grateful for the invitation to join the
seminar on “Athenian Law and Law Courts,” and I should like to thank the other partici-
pants, Prof. Victor Bers (moderator), Prof. Michael Gagarin, Dr. Brook Manville, Prof.
Martin Ostwald, and Prof. Lionel Pearson. I am grateful for the comments made on that
occasion by Prof. Ernst Badian, Prof. Raphael Sealey, and the other members of the panel.
Finally I should like to express my gratitude to the Danish Research Council for the
Humanities for its travel subvention.
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are the two most common and characteristic terms to describe ‘a politi-
cian’, and they are often mentioned side by side: Isoc. 5.81; 15.30; Dem.
2.29 = 13.20; 18.170, 205; 22.66 = 24.173; 23.184; Ep. 1.8; Aeschin.
3.7; Din. 1.71, 90, 112; 2.26; 3.19; Hyp. 1.24.7, 12; 3.27; Lykurg. fr. 24;
cf. Xen. Mem. 2.6.15; Arist. Rh. 1388b18; Ar. Eccl. 244—47. The close
relationship between rhetores and strategoi is furthermore discussed in:
Isoc. 8.54—55; Aeschin. 2.184; 3.146; Dem. 18.212, 246; Din. 1.76;
Arist. Pol. 1305a7ff; Plut. Phoc. 7.5; Mor. 486D. The strategos was a
magistrate while the rhetor had no official status, but in a political con-
text the word is no less well defined than strategos. It is used unambigu-
ously in the Brea decree (IG I3 46.25), in the eisangeltic law (Hyp. 3.8),
in the law about dokimasia ton rhetoron (Aeschin. 1.28, cf. Lys. fr.86—
87), and probably in the law about graphe paranomon (Harp. and Lex.
Cant. s.v. pnropikn ypapn). Rhetor denotes a citizen who moves a pse-
phisma in the ecclesia (Lys. 13.72; Dem. 3.22; 18.219; 22.70; 23.201;
59.43, 105; Aeschin. 1.188; 3.16, 31, 55, 203—04; Pl. Grg. 4564; Arist.
Pol. 1255a8) or in the boule (Lys. 22.2) or a nomos before the nomo-
thetai (Dem. 24.123-24, 142) or brings a public action before the di-
casteria (Dem. 58.62; 59.43; Aeschin. 1.34; Din. 1.100; Lycurg. 1.31;
Isoc. 8.129; Ar. Ach. 680). In a wider sense rhetor signifies a speaker
addressing the ecclesia (Lys. 12.72; Dem. 12.14; 18.170; 19.23; Prooem.
53.1; Ep. 2.10; Aeschin. 1.28, 30, 186; 2.74, 161; 3.2, 4; Hyp. 3.1, 4, 8,
9, 29; Isoc. 14.4, 15.138; Thuc. 3.40.3; 6.29.3; 8.1.1; Pl. Ap. 328B; Alc.
Il 144€; Ar. Ach. 38; Eq. 1350; Thesm. 292, 382; Eccl. 195, 244) or
addressing the boule (Lys. 30.22; Dem. 22.37; 24.147; 51.2) or a syne-
goros addressing the court (Isae. 1.7; Dem. 20.74; 21.190; 48.36; Din.
1.112; Lycurg. 1.43). Other sources in which rhetor is used in the sense
‘politician’ are: Lys. 18.16; 31.27; Dem. 11.18; 18.94, 130, 212, 226,
246, 278, 280, 282, 308-09, 318—-19; 21.189; 23.147, 185; 25.38, 40,
62, 97; 32.31; Ep. 1.4; Aeschin. 1.7, 171; 2.79, 176; 3.20, 33, 73, 130,
148, 231, 233, 249; Din. 1.4, 38, 86, 98, 102; fr. 6.1; Hyp. 1.12, 21;
3.22, 30, 36; fr. 84, 97; Andoc. 3.1; Isoc. 5.2; 7,14; 8.5, 26, 124; 12.15;
13.9; 14.38; 15.10S5, 234; Democrates fr. 1; Pl. Cri. 50B; Grg. 465C, 466A4;
Symp. 215€; Ar. Eq. 325, 358, 425, 880; Plut. 30, 379. Rbetor in the
ecclesia (proposer or speaker): Dem. 18.272; 48.24; Aeschin. 3.9; Ly-
curg. fr.24; Isoc. 12.12, 14.3—4; 15.231; Arist. Rh. 1418a30; Pl. Grg.
502kff, Alc. 1 114p; Theophr. Char. 7.7; Ar. Eq. 60; in the boule:
Aeschin. 1.112, 3.9; Xen. Hipparch. 1.8; before the dicasteria (prosecu-
tor or synegoros): Dem. 19.217; Pl. Ap. 184, Euthyd. 3058, Tht. 172c,
201A. For the official status of rhetores cf. furthermore: M. L. Finley,
“Athenian Demagogues,” Past and Present 21 (1962) 19, and S. Perlman
(supra n.67) 353—55. Often other words are used synonymously with
rhetor, such as 6 noAitevduevoc (Dem. 18.94, 278; Isoc. 15.231) referring
to a speaker in the ecclesia (Dem. 8.32), in the boule (Dem. 22.36), be-
fore the nomothetai (Dem. 20.91) or the dicasteria (Dem. 23.4). Rbetor
= gvuPovioc (Dem. 18.94, 212; 21.189; 58.62). avuPoviol kai atpatnyoi
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= pritopes kal atpatnyoi (Din. 1.76). Rbhetor = dnunydépog (Xen. Mem.
2.6.15), = 6 ypapwv (Dem. 18.219), = ¢ Aéywv (Dem. 58.62). Unlike
rhetor, the words moAitevduevog, avuPovioc, and dnunyépoc are not used
in laws and decrees as legal technical terms.
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