The Concepts of Demos, Ekklesia, and
Drkasterion in Classical Athens

Mogens Herman Hansen

NTIL A GENERATION AGO it was generally believed by

students of Athenian democracy that throughout the

(Classical period the sovereign body of government in
Athens was the people’s assembly, called demos or ekklesia.!
Admittedly, the powers of the assembly were considerably
restricted by the people’s court. Most of the judicial powers
rested with the jurors sitting in the dikasternna®> and a decree
passed by the assembly could be challenged by a graphe para-
nomon and quashed if a majority of the jurors voted for the
prosecution. There was, however, no proper separation of
powers between assembly and court since the demos was iden-
tical not only with the assembly but also with the court. The
people’s court was a committee of the assembly or, simply, the
demos sitting in judgment. To allow the people’s court to quash

! The orthodox view is set out in detail 520-521 fra. The following will be
cited by author’s name and date: M. H. Hansen, “Demos, Ecclesia and Di-
casterion in Classical Athens,” in The Athenian Ecclesia. A Collection of Ariicles
1976-83 (Copenhagen 1983) 139-160, an updated version of GRBS 19
(1978) 127-146; The Athenian Assembly (Oxford 1987); “The Political Powers
of the People’s Court in Fourth-Century Athens,” in O. Murray and S.
Price (eds.), The Greek City from Homer to Alexander (Oxford 1990) 215—244; The
Athenian Democracy in the Age of Demosthenes (Oxford 1991, 2London 1999); J.
Ober, “The Nature of Athenian Democracy,” in The Athenian Revolution
(Princeton 1996) 107—122, review of Hansen (1987), originally CP 84 (1989)
322-334.

2 Most sources speak about dikasteria in the plural, but reveal at the same
time that the Athenians regarded their dikasteria as a system of jury courts
which could also be referred to in the singular, see Hansen (1990) 217.
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500 DEMOS, EKKLESIA, AND DIKASTERION

a decree passed by the people’s assembly was not essentially
different from allowing a session of the assembly to quash a de-
cree passed in a previous meeting of the assembly, as is attested
in connection with the Mytileneans’ defection from the Delian
League in 428 B.C. The Athenians decided in one meeting of
the assembly to order the execution of all Mytilenean citizens
but in the subsequent meeting to spare all but those responsible
for the defection.?

In a number of publications I have challenged this view and
argued that the dikasterion was not the demos sitting in judg-
ment.* While demos is the proper term used about the people’s
assembly it 1s never used by the Athenian democrats themselves
about the people’s court. The dikasta: at the dikasteria are only
described as the demos by philosophers and historians who were
hostile to the democracy and preferred to use demos in the sense
of “the common people,” not in the sense of the whole of the
people. Like the council of five hundred, the people’s court was
a separate institution and in the fourth century it was the
people’s court rather than the assembly that was considered to
be the “sovereign” political institution. Since sovereignty is a
controversial term to use in descriptions of ancient societies I
prefer to stick to the Athenian democrats’ own way of describ-
ing the relation between the two institutions: it was the dikas-
terion and not the ekklesia that was considered to be kyrion panton.®

My analysis of the relation between demos, ekklesia, and di-

3 Thuc. 3.36, 3.38.1. Cf. K. J. Dover, “Anapsephisis in Fifth-Century Ath-
ens,” J7HS 75 (1955) 17-20, and Hansen (1987) 87 with n.537.

+ M. H. Hansen, The Sovereignty of the People’s Court in Athens (Odense 1974)
19-21; (1983); (1987) 101-107; “Demos, Ekklesia and Dikasterion. A Reply to
Martin Ostwald and Josiah Ober,” in The Athenian Ecclesia 11 A Collection of
Articles 1985—9 (Copenhagen 1989) 213-218; (1990); (1991) 154—155, 303.

5 Like other historians I did use the term “sovereignty” and discussed the
concept of sovereignty in Sovereignty of the People’s Court and Eisangelia (Odense
1975), but in (1987) 105-107 and later publications I preferred the Greek
phrase kvptos mavrawv, cf. Athenian Democracy (1991) 303 and Polis and City-State.
An Ancient Concept and its Modern Equivalent (Copenhagen 1998) 78.
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kasterion has been disputed by several historians.® Others have
accepted my analysis,” and others again parts of it.? It is impos-
sible in this article to respond to all my critics.” Commenting
on my view about demos, ekklesia, and dikasterion Stephen Todd
noted perceptively “that practically every subsequent scholar
working in the field has rejected Hansen’s conclusions, but that
hardly any of them have agreed over the reasons for this re-
jection.”!0 This article is first of all a reply to the longest and
most important criticism of my views, that of Josiah Ober in
Mass and Elite and in particular in his review of my The Athenian
Assembly.!!

6 In particular by Peter Rhodes, A4 Commentary on the Aristotelian Athenaion
Politeia (Oxford 1981); Martin Ostwald, From Popular Sovereignty to the Sovereignty
of Law (Berkeley 1986); Jochen Bleicken, “Die Einheit der athenischen De-
mokratie in klassischer Zeit,” Hermes 115 (1987) 257-283; Josiah Ober, Mass
and Elite in Democratic Athens (Princeton 1989), and (1996); Gerhard Thir, “Die
athenischen Geschworengerichte — eine Sackgasse?” in W. Eder (ed.), Die
athenische Demokratie im 4. Jahrhundert v. Chr. (Stuttgart 1995) 321-331; and
Greg Anderson, “The Personality of the Greek State,” 7HS 129 (2009) 1-21.

7 E.g. David Lewis in the lecture he gave at the Norman Baynes Annual
Meeting of British Ancient Historians in 1986, “M. H. Hansen on the
Athenian Ecclesia” (unpublished). See also the contributions by Adriaan
Lanni, Oswyn Murray, and Pasquale Pasquino in M. H. Hansen (ed.),
Démocratie athénienne — démocratie moderne: tradition et influences (Entr.Hardt 56

[2010]).

8 E.g. Detlef Lotze, “Die Teilhabe des Birgers an Regierung und Recht-
sprechung in den Organen der direkten Demokratie des klassischen Athen,”
in Biirger und Unfreie im vorhellenistischen Griechenland (Stuttgart 2000) 239-271;
Alastair Blanshard, “What Counts as the Demos? Some Notes on the Rela-
tionship between the Jury and ‘the People’ in Classical Athens,” Phoenix 58
(2004) 28—48.

91 defended my views in Athenian Ecclesia 11 213-218. Very few, however,
seem to have taken notice of my rejoinder and many seem not to know about
it. For my reply to Thiir see “One Hundred and Sixty Theses about Athen-
1an Democracy,” ClMed 48 (1997) 205-265, at 250-254.

105, C. Todd, The Shape of Athenian Law (Oxford 1993) 299.

' T would like to thank Ober for his pertinent and penetrating criticism of
my views which has forced me to rethink the issue and defend my position with
new arguments.
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The meanings and uses of the term demos

The relation between demos, ekklesia, and dikasterion has be-
come one of the controversial issues in the study of Athenian
democracy, and one reason for the disagreement is that demos 1s
a term with several different meanings but also with overlaps
between some of the meanings. Therefore, by way of introduc-
tion, I present a survey of the meanings and how they overlap.

1. Demos signifies the Athenian state and is used synonymously with
polis. IG 112 26.8-9, emeld7 avnp ayallos eorwv mle]pt Tov dfpov Tov
Abnvaiwv, cf. I3 110.6-9, emedny avip éore ayabos Owveadys o Ila-
Aacokeafios mept Ty moAw v Afnpvalwv. IG 112 97.6-8, eav is emt
Tov dfjpov Tov Abmvalwv 7 eml Ty xwpav v Abnpvalwy éml mo-
Aépan tne, cf. 116.27-28, éav 7is (] eémt v woAw v Ab[nv Jaiwv
eml molépwe. Dem. 24.180, ot adppayxor Tov Sfpov avdpayalbias
évek’ earedavwoav kal dkatoavvys, cf. 18.89, Aéye § avTols kal
Tovs T@v Bulavriov oreddvovs kal tovs Tav Iepwbiwv, ols
éoredpavovy ... v molw. Ps.-Xen. Ath.Pol. 1.18, 8o Tobro obv of
abppayor dobAow Tob dnpov Tév Afnralwy kabeardat paAdov.

2. Demos signifies the democratic constitution and is used synony-
mously with demokratia: Arist. Pol. 13013940, 8c0 kal padiora 8vo
ylvovtar moAtTetat, d7pos kal odvyapyia. Thuc. 6.39.1, éyw 6é ¢nue
mpdTa pev dfpov Epmav wvopacfai, oAvyapyiav 8é pépos. Hyp.
2.12, kal e€pe pev alTid €v Tf eloayyelia katadvelw Tov Sijpov
mapafaivovta Tovs vopouvs. Rhodes-Osborne, GHI 79.7-11, éav tis
e’TravaUTﬁL ToL Sﬁpan emt TupaWL'SL N ™Y TvpaVVL'Sa oUVKATACTOTL
7 TOV 317p,ov TOV A@nvauuv 7 1'771/ 377;LOKpanav 7'771/ Aﬂnvnow KaTa-
AV, Os AV TOV TOUTWY TL TOLYTAVTA a1701<<7>ew17L 00L0s ETTW.

3. Demos signifies the people’s assembly and 1is used synonymously
with ekklesia. 1G 112 1.5, €doéev T Bou)\’qL Kal Téu Snpan Aeschin.
2.17, kal Tad7’ ovk €v 77 Bov)\'q ,uovov elmev aAAa kal €v ) 57];Lw
Dem 18.248, aipovpevos O'L’T(JJV’I]V €K TAVTWV Ee GXELPOTOV’)’]UGV 0
d7pos. 24.9, Tipokpatys ... dxkvpa ... Ta yvwsbevld vmo Tis Bovlss
Kal Tob 8ﬁpov kal Tob Sikaornplov kablornow. Cf. Xen. Hell.
1.4.20, év 8¢ 7§ BouAfj kal Tf €kkAnola amoloynoduevos ws ovK
acefnker. Aeschin. 3.34, o0 pev vopolérns keleber év & dnpw év
TTvkvi 77} ékkAnola avaknmplTTELY TOV UTO TOD 87OV OTEPHaVOUpLE-
vov.

4. Demos signifies the people at large, and there is no explicit refer-
ence to the Assembly or to any other political institution. In such
contexts the term demos is used synonymously with mavres moAtrac or
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mavres Afnvator. Dem. 20.106, dAac 8¢ Twes map’ exelvoes (the
Lakedaimonians) elol Tipal, as amevéarr’ av dmas o dijpos evravfor
yevéo@aL Din. 1.99, orav ... duets ‘LLéV Kal o Sﬁpog amas Kw3vveé77
mepL TOD eSaqﬂoug TOD Tiis TONews Kkal T&V Lepwv TV 7Tan(,UUJV Kal
maldwv kal 'yvvamwv Lys. 29.12, ovrou 'yap, oTe Epyo:c)n]g erLve—
TO, €V TG STLY TEPLLOVTES EAEYOV WS TEVTAKOTLOL pev adTols ew]aav
€k TOD HeLpang dedekaoévor, efakoaior de kal ylAior €k Tobd
dotews (see Bizos ad loc., Budé ed.). Cf. Andoc. 1.98, TadTa 8¢
opooavtwy Abnvator mavtes kal) tepdv Tedelwv. Lycurg. 1.76, duiv
Yap €O0TLV OPKOS, OV OUVUOUOL TAVTES oL TOAITAL, €meLdav els TO
Anéiapyikov ypappatetov eyypapaoy kal épnfor yévovrar.

5. Demos signifies “the common people” and is used synonymously
with e.g. ochlos or aporoi or plethos, antonyms being gnorimot or euporoi or
oligoi. Thuc. 3.47.1, vov pev yap vpulv o dijuos €v macats Tals TOAETLY
elvovs €oTl, kal 1) ob fvvagioTarar Tols oliyois 1), €av Piachi,
f)‘rro'LpXEL TOLS dﬂ'om’ﬁa’am moAépeos. Ps.-Xen. Ath.Pol. 2.20, 6otis 8¢
pny av ToD d7pov elAeTo v 877;LOKpa7'ovpev17 moNeL olkely pallov 7
€v oAvyapyoupévy), adiketv WGPEUKEUG.O'CLTO Kal E€yvew OTL pa)\)\ov
oldv Te Stadabelv kakd Svri év Sn;LOKpaTovpevn moNeL LaAdov 7) év
oAvyapyovpevy. Pl Re&[) 565E, os av 87pov ﬂpoem’wg, AaBwv opodpa
7T€L00‘LL€VOV ox)\ov u7 amooynTaL epgbv)uou aLpaTog, aAX’ adikws
ETALTLOREVOS, Ola 877 q,'u)\ouow els SikaoTnpLa a'ywv ;uau,zﬁom]
Arist. Pol. 1302a9-13, év pév yap Tals oAvyapyiats €yylvovral 8o, 1
T€ TPos aAAAovs aTdaLs Kal €TL 1) Tpos Tov dTjpov, ev 8¢ Tals dnpo-
KpaTiais 7 mPOS TV oALyapxlav Lovov, avTd 8€ mpos avToV, O TL Kal
aéiov elmelv, ovk €yylvetal TG dnpuw oTdots.

A special case of this meaning is demos signifying the democratic
faction, in particular in connection with a civil war (stasis). Thuc.
1.24.5, o0 87pos avtdv (the Epidamnians) eediwée Tovs Suvvarois.
Arist. Pol. 1302a 10-11 (quoted supra). Lys. 26.16, o 8fjpos ov v
adTYY yvopny ExeL mepl mAvTwy TOV €v doTel pewavtov. IG I3
127.3-4, Zaplots 6ooL peta To dépo To Abnvalwv éyévovo.

6. Finally, demos signifies one of the 139 Attic demes, denoting a civic
subdivsion which we would call a district or municipality, cf. IG I3
78.9, exAéyewv Tovs dnpapyovs kara Tovs dnpovs. This meaning of
the term is irrelevant in this context and will not be further discussed.

As our sources show, we can distinguish between the six
meanings listed above, and the differences are manifest from
the context:
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504 DEMOS, EKKLESIA, AND DIKASTERION

One can “overthrow” (karalvew) the demokratia or the demos in the
sense of “rule of the people”; but one cannot “overthrow” the demos
in the sense of “all the citizens” or “the common people.” In the
sociological sense there will still be a demos after the revolution, viz., a
demos ruled by a tyrant who might even summon meetings of the
demos in the sense of assembly.

A hostile army can attack the Athenian state or the Athenian people
or expel the common people, if the intention is to set up an oligarchy
or a tyranny, but a hostile army cannot attack the Athenian democ-
racy or the Athenian assembly.

One can walk around among all the people and bribe some of them,
but one cannot bribe the state or the democracy, except in a meta-
phorical sense.

One can address the demos in the sense of assembly or the whole
people or the common people, but not in the abstract sense of state
or democracy. A decision can be made by all citizens or by the com-
mon people during a stasis, or by the assembly or by the state in an
abstract sense but not by the democracy.

Yet, the Athenians used the term demos to cover all the mean-
ings, and how close they are to one another can be illustrated
by passages in which 67pos occurs twice, first in one sense and
then in a different one:

IG 13 127.3-5, Zaplots 600t peta 1o Sépo To Abnvalwv éyévovto.
€dofev i Boldfj kat Tde dnpwe (1 the democratic faction, 2 the as-
sembly).

Arist. Pol. 1296a23-27, 81& yap 70 év TavTais moldkis dAlyov elval
TO [L€TOV, alEL OTMOTEPOL AV VTEPEXWOLY, €l oL Tas ovalas ExOVTes
el o d7pos, oL To pégov exPailvovres kall avTovs dyovar THY TOAL-
Telav, doTe 1) dfpos ylyverar 7 odvyapyia (1 the common people, 2
democracy).

Lys. 30.30, kai ov €8et Do T0b Snpov kpiveaar, obTos Tov Sijuov
ovykatalvoas ¢aiverar (1 the assembly, 2 democracy).!2

Lys. 13.51, ov yap dnmov, €l T kakov Tov dfpov Tov Abnvaiwy fpyad-
oavTo, ol TpLakovTa, dediotes ) katalvbeln o dijuos, TLpwpobYTES

12.S. C. Todd, Lysias (Austin 2000) 306, renders the passage: “a man who
deserves to be judged by the People can be seen conspiring to overthrow the
People,” and adds the following note: “Demos (the People of Athens) can denote
both ‘the assembly' and ‘the democracy.””
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< \ ~ ’ n ) \ > ’ ” P 3 \ ) ’

UTTEP TOU OTUOV AV AUTOUS ATEKTELVAV, AAA’ OLLAL TOAV TOUVAVTLOV
’ .

TovTov (1 and 3 the Athenian people at large, 2 democracy).

Demos signifying “the common people” versus “the whole of the people™3

The use of demos in the sense of “the common people” differs
from the other senses in one important respect. While the
senses of “state,” “democracy,” “Assembly,” and “people at
large” are attested in all types of source, the sense of “the
common people” is restricted to philosophers, historians, and
polemical pamphlets. It is a common meaning in Thucydides,
Xenophon, Ps.-Xenophon Athenaion Politeia, Plato, Aristotle,
and the Aristotelian Athenaion Politeia. On the other hand, apart
from sources which describe the civil war of 404/3, it is un-
attested in Attic inscriptions and in all the speeches delivered
before the assembly, the council, and the courts, 1.e. the sources
which I have called “survivals” or the “documents” of Athen-
1an democracy,'* and I agree with Ober that “close reading of
speeches by fourth-century orators, which Nicole Loraux has
described as ‘the only [Athenian| texts genuinely inspired by
democratic thinking’, reveals the importance of symbolic refer-
ence in the public realm.”’> My only modification is that I
want to add the inscriptions to the speeches. It is in these “doc-
uments” that we find the Athenian democrats’ view of their
democracy.

When an Athenian democrat used the term demos about a
group of persons (and not in the more abstract sense of the
Athenian state or democracy) he thought of the whole body of
citizens, the demos which could manifest itself in a meeting of
the assembly (see 512 below). He did not conceive of the demos
as a social class, i.e. the common people, the poor, the demo-
cratically minded majority, as opposed to the wealthy, the

13 This section elaborates the view I set out in Hansen (1983) 150-152;
(1987) 8, 10, 86, 96-97, 106; Athenian Ecclesia 11 2145 and (1991) 125-127.

14 Survivals: Hansen (1991) 9-10; documents: “What is a Document?”
ClMed 52 (2001) 317-343.

15 Ober (1996) 119.
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upper-class minority who could be suspected of preferring
oligarchy to democracy. In the Athenian orators and in Attic
inscriptions such a meaning of demos occurs only when the
reference is to the stasis of 404/3 and the civil war between ot
ev Ilewpaiel and ol €€ dotews (Lys. 12.56). In this context
87pos occasionally denotes the democratic faction, cf. Lys.
26.16 and /G II? 1.3—4, quoted above (503 no. 3).16

In all the preserved speeches delivered before the assembly,
the council of five hundred, or the courts I have found only one
instance of éfpos used in the sense of the common people to
denote a social class, Aeschin. 1.141:

emeldn 8¢ Ayt éws kat Tlatpokdov pépvnode kat ‘Oumnpov kal

ETEPWY TOLYTOV, WS TOV [LEV SLKATTHV AVKOWY A7T(LL8€[:CL$‘ oVTWY,

Upels S8€ evoymuovés Twes mpoamoretole elvar kal Umep-

¢povoivTes LoTopig Tov dijuov, (v’ eldfTe OTL Kal Tuels TL RO

nkovaapev kal épalopev, Aeopev Tu kal Nuels TePL TOVTWY.
But this is a view which Aischines imputes to his opponents,
not a view he shares himself; quite the contrary, see 509 below.
So this passage only corroborates the rule that an Athenian
democrat avoided speaking of the demos in the sense of “the
common people.”

Critics of democracy, on the other hand, and in particular
the philosophers, tended to regard the demos as the ordinary
people dominated by the city poor, the artisans, the traders, the
day-labourers, and the idlers who together constituted the
majority of the citizens.!” Both in the assembly and in the
people’s court they could outnumber and outvote the minority
of countrymen and major property owners.!® It is this view of
democracy that permeates Plato and Aristotle as well as the
Aristotelian and the Ps.-Xenophontian accounts of the

16 Cf. also Lys. 18.5, 11; Isoc. 18.17, 49, 62; Aeschin. 2.90.

17 Two score of selected references to Xenophon, Plato, and Aristotle cited
in Hansen (1983) 151 n.30; add e.g. Hdt. 5.66.2, Ps.-Xen. Ath.Pol. 1.2, Thuc.
2.65.2.

18 Pl. Resp. 565A; Arist. Pol. 1317b4-10, 1319a25-32; Rh.AL 1446b21-24.
Cf. Hansen (1987) 8 with n.58.
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Athenian democracy. In the Aristotelian treatise it is critical, in
Ps.-Xenophon it is outright hostile. All these sources are
essential in a study of the critics of Athenian democracy. In a
study of how the Athenian democrats perceived their own con-
stitution we must disregard the sources in which demos 1s used in
the sense of the poor, the mob, the uneducated. The sources
for the Athenian democratic ideology must be the documents,
1.e. primarily inscriptions and the speeches delivered before the
assembly, the courts, or the council.
Demos signifying a political institution

For the present investigation a key issue is how the Athenians
used the term d7pos about their political institutions, and first
of all about the people’s assembly. As noted above (no. 3), demos
signifies the people’s assembly and 1s used synonymously with
¢kklesia. However, the two terms are not perfect synonyms. In
documents (inscriptions and speeches) éxxAnota is used either
of a specific meeting of the assembly,'” in the plural about a
number of such meetings,?® or about the location of the meet-
ing,?! but only very exceptionally of the assembly itself as an
institution in the abstract sense.?? Furthermore, the ekklesia is
never attested as an acting subject. It is always the demos that
passes a decree or votes by a show of hands, never the ekklesia. 1
conclude that ekklesia signifies a meeting of the assembly or the
place where it meets, but the assembly itself was not the ekklesa,
it was the demos. Modern historians (including myself) often
write, e.g., that the ekklesta was empowered to make decisions

19 JG 112 44.7-9, mepl wv A[éyoawv] ot Xaki8s, mpooaylalyev adros
wlpos Tov 8 Jjuov és Ty mpdrny éxkdnoiav. 330.49, ékxAnala. Dem. 19.19,
émeldn & mrev 1) ékxAnala. Lys. 19.50, adrol yap évayyos axovere év il
exknaia.

20 Dem. 8.32, év pév Tals éxxAnolais.

21 Aeschin. 3.32, 0 yap vépos Stappndny kelever, éav pév Twva 1 Bovdy
oTedavol, év T@ PovAevtnply dvakmpvTTecfar, éav 8¢ o dfjuos, év T
exkAnoia. Dem. 18.169, duels 8¢ eis Ty ékkAnoiav émopeveabe.

22 Aeschin. 1.86, ol dpa éveyelpovv ouvvdexalewv Tyv éxkAnolav kal

Ta\a dukaotipea, cf. 2.63, 3.44.
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about something ve/ sim. Such an idiom 1s occasionally attested
in Plato or Aristotle?® but is not found in the documents. Again,
demos 1s a collective term and cannot be used about individuals
who attend a meeting of the assembly, so in this case the
proper term is exkAnotaotis, plural ékkAnorasrac. The trans-
literated form ekklesiasts is used by modern historians.?* But
the word ékkAnotaotys is not attested in any Athenian docu-
ment, either an inscription or a speech. It is found exclusively
in Plato and Aristotle.?>

So the proper name for the assembly was demos, and that
becomes particularly clear when the assembly is mentioned
alongside the other major democratic institutions. First we have
several examples of demos, boule, and dikasterion being juxtaposed
and mentioned as three different bodies of government, e.g. the
law quoted at Dem. 20.100: éoe e 87mov vopos vpuiv, €av Tis
vooyopevos Tt Tov dfjuov 7 v Bovdyy 1) SikasTiplov €-
amarnoy, Ta €oxara maoyew.?S In other passages a simple
distinction 1s made between the dikasterion and the demos without
any mentlon of the boule, e. g Lys 13.65, crvA)ny,BSnv yap v,LLeLg
dmavTes Kal €v T4 dpuw kal ev TG 8LK(10'T77pr avTod Kareva-
te.?’” Finally, the demos appears together with the boule, e.g. in
the enactment formula of all the probouleumatic decrees, édoée
77} BovAf) kal T4 djpw.

It 1s always the demos and not the ekklesia which is juxtaposed
with boule or dikasterion. The proper term for the assembly is
demos, and the word is officially used in this sense in hundreds
of decrees and in hundreds of passages in the speeches deliv-

23 PL. 1 Ale. 1148 AN, dryabé, e;Le eKK)n]cnaV VO[J.LO'OV Kal 877‘u0v Arist.
Pol. 128222829, i yap éxkAnola kupla TAvTwy TV ToLOUTwY €TTLV.

2+ E.g. by D. Hamel, Athenian Generals. Military Authority in the Classical Period
(Leiden 1998) 1.

25 E.g. Arist. Pol. 1282a34-36, o0 yap o Stkaotys 008’ o BovAevtys 0dd’ o
éxkAnaiaoTis dpxwv éoTiv, aAla To SukaoTipiov kal 7 BovAr kal o dfjuos.
Cf. 1275a26, 31, 1275b14, 1282a34, 37; PL. Ap. 25A, Grg. 452K, Pol. 290A.

26 Other examples quoted in Hansen (1983) 144—145.

27 Other examples Hansen (1983) 145—146.
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ered in the assembly, in the council, or in the courts.?® Fur-
thermore, the term demos is so closely linked with the assembly
that in inscriptions and speeches it 1s avoided in references to
the jurors in the dikasterion. In all the documents we have pre-
served I have found only three passages in which the word
87pos seems to be applied to the dikastai manning the people’s
court:%?

Aeschin. 1.141, €’7T€L87‘] de AXL)\)\éwg kat Tlatpokov pépvna@e Kal
O‘I.L'T]pOU KGL €’T€p(UV 7TOL7]'TO)V (JJS ’T(JJV l,LeV 8LKGO’T(JJV aV'T]KO(UV maL-
8€La§ OV’TUJV UILELg 86 EUO'X?’]ILOVGg 'TLVES 7TPOO'7TOL€L0'6€ ELVGL KGL
v‘rrepq‘)povoum'eg taTopla Tov dfjpov, LV’ €L8’)7T€ oTL Kal mLELg TL 707
NKoVTapEY Kal epa@opev )\efopev TL Kal ’l’][,LGLS‘ 7T€pL rovTwy.>

Hyp. 128 29, kal mpPos TovTOLS a'ywliwv Nuiv UaTepov TOAAGY
yeyemyp,evwv ... ovde[maymore 7 JuldJv ovToL [KaTe]l/mgbL’aaVTo AN
€k mavTwy éowoav, [omep pléyioTov kal [aéiomJoroTaTov Tis [Tod
37 Jou [8ea]volals onpetov]. )

Din. 3.19, a xp7) Aoyioapévovs vpas mavras @ Afnvator ... Setbac
maow avlpamois, 6Tt 00 ovvdiépbaprar To Tob Snpov mwATGhos THY
PITOPWY KAl TAV GTPATNY&HV TLOLY.

My critics have made the most of these three passages,®! but, in
my opinion, it 15 only the passage from Deinarchos’ speech
Against Demosthenes that testifies to a connection between demos
and dikasterion.

In the Timarchos passage Aischines wants to represent his
opponents as arrogant upper- -class citizens who think of the
jurors as an ill-mannered lot and thereby reveal themselves as
critics of democracy.3? The reference is to the people as a social
class, not to the people acting as a body of government or the
embodiment of the Athenian state. The meaning of 87jpos is

28 Full documentation in Hansen (1983) 143 nn.14-18.
29 Quoted also in Hansen (1983) 143.
30 Quoted 506 supra, but for clarity I repeat the passage.

31 Ostwald, From Popular Sovereignty 34—35, countered in Hansen, Athenian
Ecclesia 11 213-215; Blanshard, Phoenix 58 (2004) 37 with n.43; Anderson, 7HS
129 (2009) 12 with n.65.

32 See also Ober, Mass and Elite 179.
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“the common people.”33 It is a usage we find in Plato, Aristotle,
and the Old Oligarch, and Aischines dissociates himself from
such a view.

In the Hypereides papyrus almost everything after 77s is
restored. I have printed Kenyon’s text. In the Budé edition
Colin has 77s [to0 dnu]ov [ed]volals onuetov], and in the
Teubner Jensen has dotted letters: [87p]Jov and [ed Jvoials]. I
agree that it 1s a fine restoration and Whitehead is right that
“an alternative is not easy to find,”3* but are we entitled to base
a view on a heavily restored text?

The central theme in the speech against Philokles is cor-
ruption, and addressing the jurors Deinarchos emphasises the
opposition between the majority of the people (ro Tob dmpov
mAijfos) who are honest and some of their leaders (tdv pnropwv
kal T@v aTpaTnydv Tiow) who have been corrupted.

I conclude that in all the documents we have preserved there
1s one attestation of a connection between the jurors in a
dikasterion and 87jpos in the sense of “the Athenian people” or
“the Athenian state,” viz. the passage from Deinarchos’ speech
against Philokles. In the passage from Aischines’ speech against
Timarchos demos signifies the “common people.” The passage
from Hypereides is heavily restored, and not even this provides
us with a straightforward identification of demos and dikasterion
as we find in the many hundred passages in which demos is used
about the people’s assembly.

Demos in the sense of the Athenian people at large

No one disputes that the most common use of the term demos
1s to signify the people in assembly. But those who criticise my
understanding of the relation between demos, ekklesia, and di-
kasterion argue that demos 1s also used in an abstract sense about
the Athenian people at large, and that it is in this symbolic
sense that both the council, the assembly, and the courts can be

33 N. Fisher, Aeschines. Against Timarchos (Oxford 2001) 104, translates “the
ordinary people,” cf. his note ad loc. at 287.

34 D. Whitehead, Hypereides. The Forensic Speeches (Oxford 2000) 451.
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identified with the demos. “The people” in this wider sense is the
fundamental concept that lies behind all the democratic in-
stitutions.

It is in particular Ober who has developed this line of
thought (1996: 117-118):

The primary meaning of demos to the Athenians was not “As-
semblymen,” but “the whole of the Athenian citizen body.” This
latter meaning, which we might characterize as “capital-D
Demos,” was an ideological construct. This Demos was real, in
that there were indeed some 20,000 or 30,000 individuals living
in fourth-century Athens who enjoyed full citizen rights; but
Demos could not be perceived by the senses. No one had ever
seen Demos; it was too big ever to gather in any one place ...
This imagined Demos was, however, a fundamental and vivid
political concept: Demos could be personified (as a mature
bearded man). An antidemocratic coup would result in Demos
being overthrown; kataluein ton demon was the commonest pe-
riphrasis for counterrevolution. This imagined Demos was the
demos assumed in the word demokratia—the entity that held
power in the state. A meeting of the assembly was open to all
citizens, and decisions made by those who attended—*“the demos
in the narrower institutional sense” (Hansen [1987] 97)—cer-
tainly symbolized the will of Demos. But the participants at a
given assembly were not identical to Demos. Nor, certainly,
were juries or boards of nomothetai, bodies that were limited in
size and that excluded citizens under age thirty. These added
restrictions may be responsible for the convention of addressing
jurors as Athenaioi rather than as demos, but decisions of nomothetai
and dikastaz, like decisions of the Assemblies, symbolized the will
of Demos.

Ober wants to establish a distinction between demos in the insti-
tutional sense, denoting the fraction of the citizens who attend
a meeting of the ekklesia, and Demos in a fictional and symbolic
sense, denoting the Athenian people at large. Thus, according
to Ober, when something takes place év 7& 8npuw and when a
psephisma is introduced with the formula €dofe 7¢ dnqpw the
reference 1s not to the Demos, the Athenian people as such, but
to the demos, the people in assembly.
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It 1s certainly true that “no one had ever seen Demos; it was
too big to gather in one place.” During the period of Pnyx II
(ca. 403 to 345) the assembly place could accommodate a
maximum of ca. 8000 out of the ca. 30,000 adult male cit-
izens.> But the Athenians imagined that a meeting of the
¢kklesia was attended by all citizens and that a decision of the
assembly was a decision of the entire demos. In their opinion it
was the demos in ekklesia that was an ideological construct,®® or,
to adopt Ober’s way of putting it: it was the people in assembly
that was the Demos with capital D, as is apparent from our
sources and first of all from the orators.

An ekklesia is seen as a meeting of the entire people (dmas o
87pos)’’ or all Athenians (mavres Afnvatol)®® or all citizens
(ravtes moAiTal).?® The debate is supposed to take place in the
presence of all Athenians (evavtiov Abpvalov amavtav)® and,
allegedly, the decisions are made by the entire people, all
Athenians or all citizens. In one important inscription the
assembly is contrasted with the council of five hundred and
referred to as the d7pos mAnfowv.*! And two literary sources
assume that a meeting of the assembly was attended by 30,000
Athenians.*> Admittedly, an orator might emphasise that a
meeting of the assembly was attended by a fraction of the demos
only. But in such cases the purpose is often to cast doubt on the

35 M. H. Hansen, “Reflections on the Number of Citizens Accom-
modated in the Assembly Place on the Pnyx,” in B. Forsén and G. Stanton
(eds.), The Pnyx in the History of Athens (Helsinki 1996) 23—33, at 27.

36 Hansen (1987) 6 with n.40.

37 Dem. 18.169, 21.2, 180, 194, 25.95; Aeschin. 2.13; Din. 3.1, 14, 15.
38 Xen. Hell. 1.7.9; Liys. 19.50; Dem. 24.48.

39 Dem. 58.45; Din. 1.4.

40 Lys. 13.32, 86; Din. 3.1; Aeschin. 3.224, év dmaow Abnpvaios; Isae. 1.11,
mavTev 76V molTdy évavriov, cf. W. Wyse, The Speeches of Isaeus (Cambridge
1904) ad loc.

41 JG 13 105, cf. P. J. Rhodes, The Athenian Boule (Oxford 1972) 191-192,
196-198.

+2 Hdt. 5.97.2; PL. Axioch. 369A.
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constitutionality of the meeting in question and to suggest
manipulation or fraud.*3

Following up on his view that those who attended a meeting
of the assembly were only a part of the Demos in the symbolic
sense, Ober argues that the rhetorical figure synecdoche is the
best way of understanding the relation between demos and
Demos:**

I would suggest. as an alternative [to representation or embodi-
ment or manifestation], the concept of “synecdoche,” a figure of
speech in which a part stands for and refers to a whole, or vice
versa. Each of the various institutional “parts” of the citizen
body (ekklesia, dikasteria, nomothetai, boule) could stand for and refer
to the whole citizen body. Orators could speak of jurors as hav-
ing made decisions in the Assembly because both a jury and an
Assembly were parts of the whole. The words demos and Athenaioi
(whose primary meanings denoted the whole of the citizen body)
could be used to refer, respectively,* to the “part” of the citizen
body that attended a given Assembly or sat on a given jury.

This i1s a seminal but not unproblematical way of explaining
the relation between the assembly and the other political insti-
tutions. Ober holds that when 87pos is used about the citizens
in assembly the reference is to those who attend a given ekklesia,
the demos with a small 4, but by synecdoche the part stands for
the whole, i.e. the Demos in the sense of all Athenian citizens.
But all the sources that state that an ekklesta was a meeting of
the entire demos suggest the reverse: that ideologically a meeting
of the ekklesia was a meeting of the entire people, 1.e. what Ober
calls the Demos with capital D. Thus, applying the synecdoche
figure to the Demos in assembly, it is the whole, viz. the fiction
that the entire people is gathered on the Pnyx, that stands for

# Thuc. 8.72; Lys. 12.75; Aeschin. 3.125-126; Dem. 21.193.
+ Ober (1996) 118-119, cf. Mass and Elite 147.

# The word “respectively” suggests that demos denotes those citizens who at-
tended a meeting of the assembly, whereas it is Athenaior that is used to denote
the jurors in a court. Apparently, Ober agrees with my observation that demos
is not used to denote the jurors in a dikasterion.
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the part, viz. the part of the citizens who actually attended a
meeting. Whenever we hear about a debate év 7¢ d7pw,*0 it is
a debate which in Athenian democratic ideology was supposed
to take place among all Athenians, and when a psephisma is
opened with the formula édofe 7@ Snpw, it is conceived as a
decision made by all Athenians.

This interpretation is supported by the archaeological evi-
dence, the document reliefs that in some cases crown the
inscriptions. A number of stelae inscribed with honourary de-
crees passed by the assembly are decorated with a relief that
shows a smaller male person (the honorand) and a somewhat
larger person, a personification of the demos: so for example
where the name [AN]JAPQN is inscribed beneath the smaller
honorand and the name AHMOZX beneath the larger figure.*’
Does this demos symbolise the assembly or the Athenian people
at large? I believe this question can be settled by referring to
reliefs that depict a larger female figure, in one case identified
as BOAH, and in another case standing next to Demos.*® Since
the female figure represents the council of five hundred, the
male figure must by analogy represent the demos in assembly,
rather than the demos at large to be distinguished from the as-
sembly.

By contrast a dikasterion 1s often described as a part of the
whole and in this case without any pejorative connotation,*?
and the jurors are never referred to as mavres Afnvator or
mavtes molitar as the assemblymen often are. As argued
above, in inscriptions and in the orators there is not a single
unquestionable attestation of demos in the sense of the entire
people used about the jurors in a dikasterion. When the concept
of demos 1s associated with the dikastaz, it 1s in the sense of “the
common people” and the source is a person who 1s critical of

6 Attestations collected in Hansen (1983) 142 n.14.

47 JG 112 160 = C. L. Lawton, A¢tic Document Reliefs (Oxford 1995) no. 117,
cf. nos. 23, 38, 45, 49, 54, 126, 149, 167, 172.

48 JG 112 367 (Lawton no. 67); Athens NM 1473 (Lawton no. 142).
4 Dem. 18.249, 21.223, 39.10-11; Aeschin. 3.8; Din. 3.16.
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democracy, either a philosopher or a pamphleteer or a histor-
1an.’Y Here demos is used in a social sense about a part of the
people, viz. the poor, but in this case there is no intention to use
synecdoche and imply that the part stands for the whole. In my
opinion, no source can be adduced in support of Ober’s con-
tention (1996: 119) that “The graphe paranomon procedure gave
Demos a chance to consider at a remove decisions made in
assembly.”

A link between demos and nomothetar?

So much about the link between demos and dikasterion. In the
fourth century, however, it was not only the dikastai at the
courts who were selected by lot from among the panel of 6000
jurors but also the nomothetar who were entrusted with the
passing of nomoi. Did the Athenians believe that in some sense
the nomothetar were the demos acting as legislators? That is, I be-
lieve, what Ober suggests interpreting the documentary relief
that crowns the anti-tyranny laws passed by the nomotheta: in
337/6.5!1

The relief shows a standing female who crowns a bearded
long-haired man seated on a chair. Interpreting the relief in the
light of the law we can infer that the female 1s the goddess of
demokratia who crowns the Athenian demos in the sense of the
Athenian democracy. There is no doubt that the two figures
represent demokratia and demos, but who is demos in this context?
Ober interprets the relation between law and relief as follows:
“Demos could be personified (as a mature bearded man). An
antidemocratic coup would result in Demos being overthrown;
kataluein ton demon was the commonest periphrasis for counter-
revolution. This imagined Demos was the demos assumed in
the word demokratia—the entity that held power in the state.” In
two notes he elaborates (nn.19, 21): “Since the law was passed
and the stele authorized by nomothetar, not by an Assembly, the
figure must represent ‘capital-D Demos’, not demos qua ekklesia.

50 Hansen (1983) 151—153, attestations in n.30.
51 Rhodes-Osborne, GHI 79 = Lawton no. 38.

Greek, Roman, and Byzantine Studies 50 (2010) 499-536



516 DEMOS, EKKLESIA, AND DIKASTERION

Cf. also Aristophanes’ Anights”; “That Demos’ will was symbol-
ized by the decisions of nomotheta: 13 demonstrated by the stele
relief.”

I agree with Ober that in this case the bearded demos is not
demos qua ekklesia, but neither is it demos qua nomothetar, nor the
demos 1in the sense of all Athenian citizens. The male figure in
the relief is a representation of the Athenian state, o 87uos o
Abnvaiwv, as indicated by the invocation in lines 5-6, ayady
TUxM Tob d7pov Tob Afnvaiwv, and also a representation of the
Athenian democracy, cf. the three occurrences of o 87upos 9 7
Snpokpatia 1 Abnvnow (8-9, 12-13, 16-17), cf. 502 above re
(1) and (2). There 1s no indication that it is a symbolic repre-
sentation of the board of nomothetar who passed the law or of all
Athenian citizens at large. How can one know that demos here
designates the Athenian democracy rather than the Athenian
people at large? In my opinion the clue is the verb karalvew
which has both 87pov and Snuokpariav as objects. As ex-
plained above, one can “dissolve” or “overthrow” or “put
down” the democracy but not the people in the sense of all
citizens. In this sense there will still be a 87juos Afyvaiwy after a
revolution, but no longer a democracy in the sense of rule by
the people.

On polis as an abstract agent>?

Concluding his reflections on Demos with capital D, Ober
adds some thoughts on the relation between the concept of
demos and the concept of polis (1996: 120):

The imagined community, Demos, provides the missing subject

that would allow Hansen’s many passive clauses to be recast in
the active voice: “Legislation was conferred on the nomothetar ...

the ekklesia was entitled to hear ... the ekklesia was deprived of
jurisdiction ... the people were restricted to the passing of de-
crees and the election of officials ... the power of officials was

maintained ... the people were entrusted with the ad foc election
of envoys.” Without the concept of Demos, there is no agent for

52 On this issue see Hansen, Polis and City-State 67-73.

Greek, Roman, and Byzantine Studies 50 (2010) 499-536



MOGENS HERMAN HANSEN 517

these passives, other than the unsatisfactory (in this context) term
polis (cf. 178 n.664: “It is not the demos, but the polis which
appoints the dikasteria,” citing Dem. 21.223). Polis cannot be
characterized as a political agent distinct from “the will of the
citizen body.”

Again, I disagree. In my opinion scores of sources substantiate
the view that the Athenians often saw the polis as an abstract
public power above the citizens, and polis appears as an agent
in all the cases in which Ober holds that demos must be the
missing subject.

In Plato’s Crito (50A) the polis, identified with the laws of the
polis, addresses Sokrates and has him cross-examined about
political obligations in general and Sokrates’” duties towards the
polis in particular.

Discussing the identity of a polis Aristotle considers the
following problem: “Some people are in doubt when a given
act can, and when it cannot, be considered an act of the polis.
One example is when an oligarchy or a tyranny changes into a
democracy. In such cases some people are reluctant to fulfil
public contracts [e.g. about loans] on the ground that the
recipient [of the loan] was not the polis but the tyrant, and they
are unwilling to meet other obligations of the same nature.”>3
Aristotle adds (al3—16) that the acts done under a democracy
must be the acts of the polis just as much as the acts of an
oligarchy or tyranny.

In 411 the Athenian oligarchs sent ten men to Samos to re-
assure the navy and tell them that the oligarchy had not been
introduced to the detriment of the polis or the citizens (Thuc.
8.72.1). The distinction made between molis and moAiTac
shows that the polis i3 conceived as an abstract entity over and

53 Arist. Pol. 1276a8-11, amopodor yap Twes wol ) méAis Empae kai moTe
00K 7) TOALs, otov oTav €€ ovyapylas 7 Tupavvidos yévnrar dnuoxparia (TéTe
\ ” \ ’ ” ’ ’ < 2 ~ ’ b \ ~
yap ovTe Ta oupPolata evior BovdovTal Stadvely, ws ov Tis ToAews aAAa TOD
TUpavvov AafovTos, obT’ dAAa ToAAa T@v TorovTwy); cf. 1274h33-36 and Isoc.
7.68.
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above its members.>*

Again, in his speech against Meidias Demosthenes considers
the consequences of violence against an official: “You know of
course that none of the thesmothetai here has the name Thes-
mothetes, but whatever name each one has. Well then, if one
treats insolently or slanders any one of them as a private in-
dividual, one will be prosecuted in a graphe for hybris or a private
case for slander; if as a thesmothetes, one will be permanently
disfranchised. Why? Because the man who does that is using
insolence also against the laws, and against the crown that be-
longs to you all, and against the name of the polis; for the name
Thesmothetes does not belong to any person, but to the
polis.”>

In conformity with such a view the polzs in an abstract sense
appears as a agent in all possible contexts—just like the term
“state” in a modern democracy. Thus the polis: passes a law
(Dem. 18.120); prosecutes a person (Thuc. 6.53.1); condemns a
person (Pl. Cri. 50C); arrests a person (Thuc. 6.53.1); appoints a
panel of jurors (Dem. 23.223, 39.11); elects an official (Xen.
Hell. 6.3.4); sends out envoys (Thuc. 1.73.1); takes an oath (/G
II? 44.14); goes to war (Aeschin. 3.122); makes peace (Xen.
Mem. 4.4.14); enters into an alliance (/G 1% 43.32); defects from
a league or a ruler (Aeschin. 3.142); founds a colony (Thuc.
1.24.6); collects a revenue (/G 11? 411); defrays expenses (Agora
XIX L4.20-21; takes up a loan (Arist. Pol. 1276a8—16); enters
into a contract (/G 11> 411.12, 24); owes money (/G II? 111.6);
strikes coins (Dem. 24.212-214); repairs the walls (Xen. Hell.
6.5.5); sends out an army (Xen. Hell. 6.1.19); provides crews for
the triremes (Dem. 21.153); organises a festival (Dem. 21.26,
34); makes sacrifices to a god (Ps.-Xen. Ath.Pol. 2.9); dedicates
something to a god (/G II? 1388.36-37); consults an oracle
(Xen. Symp. 4.47);°6 buries the citizens killed in war (Dem.

5+ Cf. Hansen (1998) 27-28.

5 Dem. 21.32-33. Transl. D. M. MacDowell, Demosthenes. Against Meidias
(Oxford 1990), but keeping polis instead of rendering it “city.”

36 Xenophon does not single out Athens but refers to mdoar al méets kal
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18.208); bestows a crown on a benefactor (Aeschin. 3.47-8; IG
II? 7393); naturalises a foreigner (Dem. 23.201); shelters a
refugee (/G 117 222.33-3)5).

The polis which appears as an agent in all these sources is an
imagined political community, 1.e. an abstract public power.
Returning to the synecdoche figure, I would argue that in this
case it 1s the whole, viz. the polis, that stands for the part: the
assembly or the courts. Whenever the action in question was
within the power of the ekklesia, the term demos can be found as
an alternative. It 1s either the polis or the demos that, e.g., elects
an official, naturalises a foreigner, condemns a person, or sends
out envoys.>’

Moreover, the demos can be equated with “the entire polis.”>8
But similarly the jurors hearing a case can be referred to as the
polis.>? The connecting concept behind assembly and courts
seems to have been polis rather than demos. But we have to
admit that there are not many attestations of polis used about
the courts in this sense.

Forms of address

So the sources do not provide us with an obvious generic
concept that covers both assembly and courts, but the way a
speaker addresses his audience indicates a close connection be-
tween the two institutions.

First, the citizens in the assembly are addressed o dvSpes
Abnvator and in speeches held before the people’s court the
same form of address occurs frequently as an alternative to the
more specific form of address: @ dv8pes Sukaaral. Thus, in On
the Crown Demosthenes uses @ dvSpes Afnvaior throughout,

77(3.1/7'(1. Tel EGV’T].
57 The demos, e.g., elects an official (Dem. 18.248), naturalises a foreigner
(Lys. 13.70), condemns a person (Aeschin. 2.30), sends out envoys (/G II2 141).
58 Aeschin. 3.125, 700 87jpov kal THs moAews aTAONS TPOELPOUREVT)S €VTE-
Beiv ... émeldn éx Tob Pavepod THv mSAwv avbpwmos odk €dvvaro odijlac,
EZO'G)(HL‘UV eZS ’T(‘) BOU}\EUTﬁPLOV.

59 Dem. 43.72, 0pév modews TpAkavTnol KaTEPPOVTITAY.
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and @ dvSpes Sukaaral occurs only once, in 196 where he has
to distinguish between the jurors and the spectators, cf.
Aeschin. 3.56.50

Second, in the forensic speeches a pronoun or a verb in the
second-person plural denotes the jurors hearing the case in
question, but the reference can be to an event that took place
in the assembly.!

The inference commonly drawn from these two observations
has been to emphasise an essential identity between jury and
people. Gomme preferred to see the courts as “judicial com-
mittees, as it were, of the assembly”;%> Dover took the same
view and wrote that “An Athenian jury was in some ways like a
committee of the assembly”;%% Ehrenberg argued that “It was
the same people that sat in the Ecclesia and the courts of
law.”%* MacDowell concluded that “An Athenian jury was the
Athenian people”;%> according to Finley, a successful prosecu-
tion in a graphe paranomon was a verdict “of the demos through
the agency of a large popular jury-court selected by lot.”66
Sinclair argued that “in many senses the Heliaia was regarded
as a cross-section of the Demos at large or virtually the same as

60 Noted by H. Wankel, Demosthenes Rede fiir Kiesiphon iiber den Kranz
(Heidelberg 1976) 920. Harvey Yunis, Demosthenes On the Crown (Gambridge
2001) 106, has the following important observation: “As D. makes clear in
§196, his defense is directed at both the court proper and the spectators, i.e. the
Athenian public as a whole, who are most conveniently addressed as dvSpes
Abnvaior.”

61 Andoc. 1.66; Lys. 13.10, 65, 19.14, 50; Isae. 5.38; Aeschin. 1.176, 2.84,
3.15; Dem. 19.19, 21.4, 153, 215, 22.10, 23.167, 50.4; Hyp. 2.17; Din. 3.1.
Many of these passages are cited by Ober (1996) at 117 n.17. Cf. K. J. Dover,
Popular Morality in the Time of Plato and Aristotle (Oxford 1974) 292.

62 A. W. Gomme, “The Working of the Athenian Democracy,” in More
Essays in Greek History and Literature (Oxford 1962) 177-193, at 188.

63 Dover, Popular Morality 292.

64 V. Ehrenberg, The Greek State? (London 1969) 58.

65 D. M. MacDowell, The Law i Classical Athens (London 1978) 40.
66 M. I. Finley, Democracy Ancient and Modern (London 1973) 27.
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the Demos”;%” Meyer had the following comment about the
relation between ekklesta and dikasterion: “Es bestanden be-
sondere Volksgerichte, die aber nichts anders waren als eine
andere form der Volksversammlung.”%® Bleicken writes: “Die
Richter eines Dikasterion sind in einem ideellen Sinne der
demos wie die Biirger, die jeweils eine Ekklesie bilden.”% The
same 13 expressed by Welwei: “Jeder Gerichtshof reprasentierte
wie die Heliaia in ihrer Gesamtheit den Demos bzw. die
Biirger uber dreissig Jahre, die als Richter (Dikastai, Heliastai)
zugelassen waren.”’? According to Will, “Athénes avait déve-
loppé un appareil judiciaire distinct de son appareil politique:
mais cette distinction avait été effacée par le fait que les
hommes qui peuplaient les deux appareils étaient les mémes,
ou du moins les semblables.””! This view is echoed by Ober
(1996: 119): “The graphe paranomon procedure gave Demos a
chance to consider at a remove decisions made in assembly.”

The old orthodoxy can be summed up as follows: although
¢kklesia and dikasteria were separate bodies of government they
were both manifestations of the demos, but the ekklesia was the
superior institution and a dikasterion was essentially a judicial
session of the demos and thus of the ekklesia.

In my 1978 article (supra n.1) I objected to such an interpre-
tation of the relation between assembly and courts by pointing
out that this line of argument would of necessity lead to the
identification of the demos not only with the dikasterion but also
with the boule. The fifty-first speech in the Corpus Demosthenicum,
for example, was held before the council of five hundred. In
this speech the councillors are addressed not only as @ BovA7)
but also as @ dvdpes Abypvator (3, 8, 12, 22), and the speaker

67 R. K. Sinclair, Democracy and Participation in Athens (Cambridge 1988) 70—
71.

68 E. Meyer, Einfiirung in die antike Staatskunde (Darmstadt 1968) 96.
69 Bleicken, Hermes 115 (1987) 273.

70 K.-W. Welwei, Dee griechische Polis? (Stuttgart 1998) 189

"VE. Will, Le monde grec et ’Orient 1 Le Ve siécle (Paris 1972) 457.
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uses the second-person plural even when he refers to a psephisma
actually passed by the assembly (1 and 4). Similarly, Lysias’
speech For Mantitheos was delivered before the boule and here
the councillors are addressed as if they had concluded the
alliance with Boiotia in 395 (Lys. 16.13). Other sources indicate
a similar identification of jurors and councillors. Thus, in On the
Mpysteries 37 Andokides presumes that the jurors hearing the
case against him in 400 are the same as the councillors who in
415 heard Diokleides’ report to the boule.

In connection with the nomotheta: a particularly interesting
passage is Dem. 20.94 where the second-person plural refers to
citizens who act both as members of a dikasterion (hearing the
Leptines case), as participants in an ekklesia (listening to a bill
read out to the assembly) and as members of a board of nomo-
thetai (voting on the proposed bill).”?

Nevertheless, historians have never discussed nomotheta: in this
context, and in the case of the council they have not inferred
that the boule was an embodiment of the demos itself.”? The
reaction to my observation has in some cases been to accept
the argument and admit that, like the assembly, not only the
courts but also the boule and the nomothetas must have been in-
stitutions which the Athenians conceived of as the demos. In
Ober’s opinion (1996: 118) “each of the various institutional
‘parts’ of the citizen body (ekklesia, dikasteria, nomothetar, boule)
could stand for and refer to the whole citizen body.” But this
extension of the field of reference covered by demos does not
settle all problems.

Lysias 1 is a speech delivered by the defendant in a homicide
trial. The defendant has pleaded that the person he killed was
an adulterer caught in the act, and the case is accordingly
brought before the Delphinion, the court that heard cases of

72 See also Isae. 4.17 and Aeschin. 1.176.

73 Only D. M. MacDowell, Andokides. On the Mysteries (Oxford 1962) 88,
envisages the possibility that both the council and the assembly “were repre-
sentatives of the whole people.”
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justifiable homicide.”* As far as we know this court was
manned with fifty-one so-called ephetar,”> and there is no com-
pelling reason to assume that they were dikasta: selected by lot
from the panel of jurors. In the speech they are never ad-
dressed @ avSpes Stkaoral, the formula almost always used by
Lysias in speeches delivered before the people’s court, but
either dvdpes (24 times) or Afmvatoe (twice).’5 Are we to assume
that the epehetar too were a manifestation of the Athenian demos
with capital D? or is it better to believe that the address
(av8pes) Abnvator could probably be used in an address to any
political institution manned with Athenian citizens and that
from the form of address we cannot infer anything about both
the assembly and the people’s court being a manifestation of or
a symbolic reference to the Athenian Demos with capital D? 1
prefer the second alternative.

The difference between demos and dikasterion

I hold that from the form of address and the use of the
second-person plural in forensic speeches no inference can be
made about the symbolic meaning of Demos with capital D as
referring to the dikasterion as well as to the ekklesia. Nevertheless
® dvdpes Abnvaior as the common form of address in both
symbouleutic and forensic speeches as well as the use of the
second-person plural in forensic speeches reflects the important
fact that there was an enormous overlap in personnel between
the different democratic political institutions. Is this overlap not
an indication that it is misguided to emphasise the distinction
between the different institutions and, in particular, between
the assembly and the courts?

Plato and Aristotle would agree. In their opinion a crucial
aspect of Athenian democracy was that both assembly and

7 Dem. 23.74; Arist. Ath.Pol. 57.4. S. C. Todd, A Commentary on Lysias.
Speeches 1—11 (Oxford 2007) 44.

75 Rhodes, Commentary 647-648; E. M. Carawan, Rhetoric and the Law of
Draco (Oxford 1998) 154-167; Todd, Commentary 45—46.

76 Todd, Commentary 88.
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courts were dominated by the common people, i.e. the demos in
the sociological sense: e.g., Arist. Ath Pol. 4—1 2 amavTev yap
avTos aUTOV 7T€1TOL77K€V 0 577,u0s KUpLOV Kal 7T(w7'a dtoketTal
ymplopaciy kal StkaoTplots, €v ols 0 dTjLos €oTLY 0 KpaTv. 77
The Athenian democrats, however, took a different view.
Whenever they discussed the relation between demos and di-
kasterion they took it for granted that there was an important
distinction which often led to a direct opposition between the
two institutions. Consider for example the following passages:’®
IG 13 40.3-10, kara Tade Tov hopkov opooar Abnvaiov Tev Bolev kal
105 dtkaards: ovk €xoelo Xadkidéas €y Xalkidos ovde Tév molww
avaoTaTov moédo ovdE (8LoTeV ovdEVA ATLuoTo 0O Puyer {eptooo
00d¢ xouAAépaopar oV8e amokTevo ovdE xpépaTa adaipéoopar axkpi-
70 008evos dvev To dépo To Abevaiov.
Xen. Hell. 1.7.12, Tov 8¢ KaAAievov mpooekadéoavTo mapavoua ¢a-
oKovTES Gvyyeypaq’)évm ElSpU'ﬂT(;)\GlLLés‘ TE O HeL(ndvaKTog Kkal dAlot
Tweg TOD O€ 8’)’]‘[,LOU €vioL TadTa €7T7]VOUV 70 8¢ mAffos €foa detvov
elvat €l 1) TLs €ATEL TOV Snpov wpa*r*rew o av Bov)\m’cu &
Dem. 19.297, moddol map’ Ouiv €ml kaipdv yevovaory Loxvpol, KaA-
Aarparos, adbis Apiorodav, Addavros, TovTwy ETepol mpoTEPOV.
aAla mob ToUTWY gKaUTog e’*rrpa'n'euev ev 1o Sﬁ‘uw év 8¢ Tots di-
Kaaﬂyprg ov86Lg o pexpL ﬂys TIUEPOV NLEPAS VDY oVdE TV
VOV OUSE TOV OpKWY KPELTTWY YEYOVE.

7 For the same juxtaposition of a type of decision (psephismata passed by the
assembly) and a body of government (dikasteria pronouncing verdicts), cf.
Aeschin. 2.178.

78 For other sources and a full discussion of the issue, see Hansen (1983)
146-147 and (1990) 240—242. T have added /G I® 40 and Xen. Hell., both re-
lating to the fifth century.

79 In treating the relation between demos, ekklesia, and dikasterion T have dis-
tinguished between attestations in literature (historians, philosophers, and
poets) and attestations in documents (inscriptions and speeches held before the
ekklesia, the boule, or the dikasterion), see Hansen (1983) 140. Here I allow the
quote from Xenophon’s Hellenica to appear among the documents on the as-
sumption that in this case Xenophon quotes what the majority of the people
actually shouted when Euryptolemos had announced that he would bring a
graphe paranomon against Kallixenos” decree. For my definition of what a docu-
ment is, see Hansen ClMed 52 (2001) 317-343.
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Dem. 24.78, ap’ obv T Sokel aupgbepew 7'77 modeL 'TOLOUTOS‘ vopog os
8LK(LO’T’)7pL0v vaoews OLUTOS‘ Kvpum'epog €oTal, Kal TAS VO TAV OpLw-
ROKOTwWY yvaoets Tols avaporous (the assembly, cf. 24.80) mpooraéer
Avew; In this passage Tots avwporols is a reference to the demos in the
¢kklesia, as stated in 80: évbupeia® amo Tod SikaoTnplov kal THs
KaTayvaews ot dSiemdnaev. éml Tov Sfjov.

Dem. 59.91 on citizenship decrees, kal 78n Tiol 100 Snpov dovros
v Swpeav, Aéyw e’faﬂ'aTn@éVTos‘ OO TAV alTOVVTWY, TAPaAvopwy
ypadijs 'yevopevng Kal ewe)\@ovmys‘ els 10 SLKaaﬂprov efe)\eyxen—
vat ouveﬁn ToV €lAndora v dwpeav py afiov elvar avTis, kai
ageileTo 0 StkaoTnpLov.

Dem. 57.56, o0 povov 7dv amoynpioapéver AAypovolwy €pnod
kvpLTep’ ovTa Ta SikaoTipLa, dAAL kal THs BovAfs kal Tob S7pLov,
Sikalws. kata yap mavl at wap’ VLV elot kpioets SikaloTaTal.

Din. 3.15-16, kal o pev 87pos dmas ... ATEXELPOTOVNTEY AVTOV ATO
Tis TV €pnPov empelelas. vpels 8’ ol Tis dnpokparias kal THY
vopwv pvdakes, ovs 7 TUXT Kal 0 KATpos UTEp TOD OOV SLkdoovTas

. éméTpefev, peloeolle Tob TorabTa dramempaypevou.

Aeschin. 3.4-5, when the ekklesia is paralysed by corruption, democ-
racy 1s protected only by the gmphe paranomon brought before a di-
kasterion, Tijs 8¢& T@v pnTopwv oucoa;uag OUKETL Kparew Svvavrar ovl’
ol VO‘LLOL ovf’ ot 1Tpu7'avag ovf)’ ot 7Tp0€8p01, v’ 7 ‘rrpoeSpevouaa
PuAn, T0 SékaTov uepog T7s TMoAews. TOUTWY § eXOVva ovag ev
UToNelTETAL [LEPOS TH)s TOALTELAS, €L TL KAY® TUYXAV® YLYVOOKWY,
al TOV Tapavopwy ypapal.

In my opinion these sources and many others® testify to a
distinction and in most of the cases an opposition between the
assembly and the courts. As to the relative powers of the two
institutions, however, there is an important development from
the fifth-century to the fourth-century evidence.

In the first two passages quoted above the demos is the
superior body of government and the dikasta: are subordinate to
the assembly.?! In the decree of 446/5 regulating the relations
between Athens and Chalkis the oath taken by the boule and the
dikastar “clearly envisages a separation between the jury and the

80 Cited in Hansen (1983) 144—148.
81 Hansen (1987) 106-107, (1991) 303.
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people. The demos is the larger concept to whom the jury must
defer.”8? The dikastai are placed on the same level with the boule
and both institutions are subordinate to o 87pos o Abfpvalwv,
viz. the people in assembly.?3 Whereas the decree of 446/5
testifies to a distinction between demos and dikasterion, the trial of
the generals as described by Xenophon provides us with an
example of an opposition between the two institutions. When
Euryptolemos and others stated a protest against Kallixenos’
probouleuma and proposed instead to refer the matter to the
courts, the majority of the assemblymen cried out that it would
be outrageous to prevent the demos from doing whatever they
wished. So the transfer of a case from the ekklesia to the di-
kasterion was regarded as an attack on the supreme power of the
demos.B*

In all the fourth-century sources quoted above the relative
powers of assembly and courts has been reversed. Now it is the
dikastai who repeatedly are described as kipior or kipiot
mavtov,®® and as the bulwark of the democracy.86 It was in
particular their monopoly after ca. 355 to hear esangeliar and
the frequent use of the graphe paranomon that placed the di-
kasterion above the demos. 1 have treated this issue in several
publications®” and intend to take it up again in a future study.
In this article my focus is to explain the conceptual relation
between demos, ekklesia, and dikasterion and to respond to the
criticism of my views.

Objecting to my interpretation of the fourth-century sources,
Ober (1996: 117) hypothesizes “that the speakers deliberately

82 Blanshard, Phoenix 58 (2004) 32.
83 Blanshard, Phoenix 58 (2004) 34.
84 Hansen (1983) 153.

85 Dem. 21.223-224, 24.118, 148, 57.56, 58.55; Aeschin. 1.187, 2.180, 3.20;
Din. 1.106; Lycurg. 1.56. Hansen (1987) 107 with n.687.

86 Aeschin. 3.3-8. Hansen (1991) 210-211.

87 Eisangelia: M. H. Hansen, Eisangelia (Odense 1975); (1990) 237-238;
(1991) 212-218. Graphe paranomon: Sovereignty of the People’s Court; (1991) 205—
212.
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flattered their audience” and that “the passages that emphasize
separateness and superiority of dikasteria (versus demos or k-
klesia) should be read in conjunction with other passages that
assume a congruity between decisions made by jurymen and
those made by assemblymen. Litigants sometimes warned
jurors that their decisions would be closely monitored by the
demos and suggested that jurors should make a decision that
would please the demos.”

Ober 1is right that the citizens who addressed the jurors

wanted to flatter their audience.?® But the view that the di-
kasteria are kyria and the bulwark of the constitution is also
mentioned by Demosthenes in a speech delivered to the as-
sembly as a view held by some of the speakers. He does not
deny the importance of the courts for upholding the judicial
system but he argues that what matters in war is weapons and
not voting ballots.?? Ober is also right that the jurors are often
warned that they will be held responsible by the people for the
verdict they pass,” and that in a number of passages the
speaker urges the jurors to uphold the decision made by the
people in assembly. Obvious examples are found in Demos-
thenes’ speech against Meidias and in Deinarchos’ speech for
the prosecution in the Harpalos affair:
Dem. 21.227, émeldn 8 eeApleykrar, kal mpokaTéyvwkev o dijpuos
ToUTOU €ls Lepov kallelopevos ... kal dukaoovTes etAyarte, kal wavT’
€aTiv €v Ouly pd Yo Srampaéacar, vov okvijoer’ énol fonbijoar,
76 8npow xaploastal; ...

88 For a discussion of the issue see Hansen (1990) 242243, to which I want
to add that there are in fact quite a few passages in forensic speeches in which
the speaker criticises the jurors for having been deceived and passed unjust
verdicts, see Dover, Popular Morality 23-25.

89 Dem. 13.16—17. Note that often Demosthenes cannot suppress his irrita-
tion with the democratic political institutions which cause unnecessary delays
and are an obstacle to the conduct of an efficient foreign policy: 2.23, 3.14,
4.45, 8.32-34, 18.132, 235, 19.136, 185—186. In all these passages it is the
assembly that is the object of criticism.

90 Passages showing that the jurors were monitored by the demos include Lys.
12.91, 22.19; Din. 1.3, 2.19.
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Din. 3.15-16, 0 pev d7pos dmas ... AmexeLPOTOVTEY AVTOV ATO TH)S
TOV €pnPwv emredelas- Dpels 8’ ol Ti)s SnpokpaTias Kal TV VOLwY
PUAakes, ovs ) TUX Kkal 0 KATpos VTEP TOD SMov dtkdgovTas ...
emétpefev, peloeabde Tob TolabTa Stamempaypevov;

But the fact that speakers before the court sometimes criticise
and sometimes support the decision made by the assembly does
not invalidate my view of the relation between the two in-
stitutions which must be seen in a wider context.

The relative powers of the assembly and the people’s court
became an issue whenever a decision made by the ekklesia was
referred to a dikasterion. That happened when the people had
deposed an official by an apocheirotonia,” or by a katacheirotonia
had voted for a probole raised against a citizen suspected of be-
ing a sykophantes or having committed a crime during a religious
festival.?? It also happened when the assembly by a katacheiro-
toma had confirmed an apophasis by the council of the Areopa-
gos and referred the matter to the people’s court.? It could
become an issue when a magistrate elected by a show of hands
in the assembly had to undergo the obligatory dokimasia by the
court and his candidature was questioned by one or more
speakers.?* First of all, it became inevitably a major issue in a
graphe paranomon in which the dikasta: had either to quash or to
uphold a psephisma passed by the people in assembly.?> On the
other hand, it would not be an issue in an esangelia to the
assembly because in this case the demos referred the case to a
dikasterion without itself passing a preliminary verdict of guilty.%

9 Arist. Ath.Pol. 43.4, 61.2. See Rhodes, Commentary 682—683.

92 Arist. Ath.Pol. 43.5; Dem. 21.1-2. See MacDowell, Demosthenes. Against
Meidias 13-16.

93 Din. 1.54-8, 2.20. See R. W. Wallace, The Areopagos Council to 307 (Balti-
more 1985) 113—119; Hansen (1991) 292-293.

9% In our sources there is only one example of a dokimasia which resulted in
the rejection of an elected candidate, the dokimasia of Theramenes who had
been elected strategos for 406/5 (Lys. 13.10).

95 Hansen, Sovereignty of the People’s Court; (1991) 205-212.
96 Hansen, Fisangelia 44; (1991) 214-215.
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In all cases the hearing before the court was conducted in
accordance with the adversarial system: there would be one or
more speeches for the prosecution pitted against one or more
for the defence, and the two sides would of course take opposed
views of the decision made by the assembly. In a graphe parano-
mon the prosecutor would urge the jurors to quash the psephisma,
whereas the defendant would argue that the psephisma passed by
the demos ought to be upheld.”” Conversely, if the hearing be-
fore the court was warranted by the assembly’s katacheirotonia in
a probole or an apophasis the prosecutor would ask the jurors to
confirm the people’s decision whereas the defendant would
hold that the people had been misled by his opponent or, as
Meidias did, that the ekklesia that passed the katacherrotonia had
been dominated by foreigners and citizens who were in Athens
because they had failed to fulfil their military duties abroad or
in the fortresses in Attica (Dem. 21.193). In our sources we
have attestations of both forms of katacheirotonia followed by a
trial before the people’s court.

In his speech against Meidias Demosthenes exhorts the
jurors to return a verdict of guilty and thus to confirm the kata-
chetrotoma against Meidias passed by the demos in the assembly
(21.2, 227). Conversely, Demosthenes anticipates that Meidias
will throw suspicion on those who had attended the ekklesia and
found him guilty of assault on an official during the Dionysia
(193). In the speech against Demosthenes in the Harpalos

97 Until recently the only preserved speech for the defence in a graphe para-
nomon was Demosthenes’ On the Crown; and in this case the indictment was
brought by Aischines before the honourary decree had been put to the vote in
the assembly (Dem. 18.9, 53, 118—119, see Hansen, “Graphe Paranomon against
Psephismata not yet passed by the Ekklesia,” in Athenian Ecclesia 11 272-274).
Accordingly there was no risk of conflict between the demos and the dikasterion.
On the contrary, Demosthenes demonstrates a basic agreement between as-
sembly and courts in the period after the defeat at Chaironeia (249-250). With
Hypereides’ speech against Diondas we have now another example of a speech
for the defence in a graphe paranomon (JPE 165 [2008] 1-19), and here, of
course, Hypereides exhorts the jurors to uphold the honourary decree for
Demosthenes passed by the assembly (137v—136).
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affair, Deinarchos insists that the jurors confirm the apophasis
submitted by the council of the Areopagos and confirmed by
the assembly’s katacheirotoma (1.114). Again, Deinarchos pre-
sumes that Demosthenes will try to persuade the jurors that he
had not been bribed and that in his case the apophasis was mis-
guided (104).

However, both in Demosthenes’ speech against Meidias and
in Deinarchos’ against Demosthenes, the suggestion that the
jurors should make a decision that would please the demos is
combined with the view that it is the jurors who are kyrio:
panton, 1.e. In possession of supreme powers:

In the speech against Meidias this view is most clearly stated in
Demosthenes’ conclusion: kal yap adTo 7007 €l HédoiTe oromely kal
{nretv, 76 mot’ eloty L@ ol ael SikalovTes Loyvpol kal KUpLOL TGV
€v T]) ToAeL TavTwY, €av Te Stakoolovs €av Te ytAlovs €av B omo-
oovooby 1) woAs kabioy ... eUpoLT’ GV ... T TOVS VOUOUS LOYUVELY
(Dem. 21.223).

Similarly, in Deinarchos’ speech against Demosthenes the view is
stated in the beginning of the epilogue where the prosecutor reminds
the jurors of their duties: opar’, o Abypvalor, 7( ué)\)\ETe TOoLELY.
ﬂapeL)\ﬁq’)aTe ﬂapd 700 d7pov 1o ﬂp&'yp,a . Anpoa@evng eloayeTat
ﬂp(?n-og .. moTep’ a‘u,e)moaweg TGV yeyevnpevwv amavTWY aq%were
TOV 7Tpan'ov ewe)\'q)\v@omn mpos vpas, kal Ta dikata [Ta] 7Tapa TO
npo kat 1§ PBovAj T €€ ApeLou Wayou 506(11/7' elvar kal TOLS
dAots dmaoww avbpamors, Tadl vpels ol kUpio TAVTWY AVCETE;

(Din. 1.105-106).

I conclude that these two passages, which both recommend up-
holding a decision made by the demos in the assembly, ought to
be added to the others quoted above in support of the view that
in the fourth century it was the dtkaoral rather than the §7jpos
who were considered to be kUptor mavrav.

Reasons for distinguishing between demos and dikasterion®®

Why did the Athenians distinguish between demos and di-
kasterion? and why did they allow a fraction of the citizens

98 This section summarises the views stated in Hansen (1990) 222-226, 243,
and (1991) 209-210, 307-308.
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selected by lot to hear and quite often to quash a decision made
by the whole of the people in the assembly? The double con-
sideration of a proposal allowed the possibility of coming to a
better decision (Thuc. 3.42.1). Presumably many of the jurors
in a graphe paranomon will have been present at the assembly
meeting where the proposal had been discussed, and the decree
had doubtless been the subject of public argument between the
assembly’s decision and the meeting of the court (Dem. 22.59).
Dealing with the matter twice gave them a breathing-space to
overcome the effects of mass-hysteria such as a skilful orator
could whip up in a highly-charged situation. But a double
treatment could be achieved by having an issue debated and
voted on in two successive meetings of the demos, as happened
in 428 in connection with the secession of Mytilene from the
Delian League. What was the reason for having the second ses-
sion in a dikasterion and not in the demos? The sources provide us
with several answers to these questions: (1) the higher age of
jurors, (2) the heliastic oath taken by the jurors, (3) the form of
debate practised in a dikasterion, (4) the way the vote was taken,
and (5) a reduction in the cost of having an issue debated twice.

(1) All citizens over twenty were admitted to the ekklesia. But
the dikastai in the people’s court were selected by lot from a
panel of 6000 jurors aged thirty or more. The presumption is
that in ancient Athens men in their twenties constituted no less
than a third of all adult males above twenty. Thus, if some
30,000 adult male citizens were entitled to attend the ekklesia on
the Pnyx, the number of Athenians eligible for membership of
the panel of 6000 did not exceed 20,000.” In other words,
every third citizen old enough to attend the ekklesia was not old
enough to become a juror or to serve as a magistrate either in
the council of five hundred or in one of the numerous boards of
ten. The reason for the higher age limit for jurors and magi-
strates 1s not explicitly stated in any source,'’” but it is not

99 M. H. Hansen, Demography and Democracy (Herning 1985) 913, cf. Han-
sen (1990) 222-224.
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difficult to guess.

Almost all Greeks held the view that wisdom and rationality
grow in man with the advance of age.'’! Conversely, young
men are rash and keen on war and revolution. It is sympto-
matic that neoterizein and neoterismos are idiomatic Attic terms for
“making revolution” and “revolution.” Young persons’ inclina-
tion to war is an argument adduced by Nikias and the other
speakers who in 415 warned against the Sicilian campaign. To
balance the youthful spirit of the ekklesia, it was only wise to
have more mature men sitting both in the boule, which pre-
pared all business for the ekklesia, and in the dikasteria, which
were empowered to reconsider and, if necessary, to overrule
rash decisions. The historians who hold that it was the same
people who sat in the assembly and in the courts have in this
context either ignored the different age composition of as-
sembly and courts!?? or considered it to be of no importance.!?3

(2) Every year all the 6000 jurors selected by lot had to take

100 But see now the new speech by Hypereides against Diondas, {PE 165
(2008) 1-19. Hypereides claims that, although the law forbids anyone to ap-
pear in court before the age of thirty, Diondas, being only twenty-five, has
already acted as prosecutor in twice as many public actions (176Y), viz. in no
less than fifty (1457, 174V). Hypereides cunningly mixes up the age required for
being a juror (thirty) with the age required for appearing in court for the
prosecution or for the defence. Hypereides provides us with the first explicit
piece of evidence that it was constitutional to speak in court in public actions
before the age of thirty, previously indicated by, e.g., Dem. 54.1, 58.2. But
Hypereides expects that his audience will agree with him that it is outrageous
to act like Diondas, and that the hearing of public actions ought to be left to
mature citizens above thirty. Cf. Ar. Av. 1431; Arist. Rh.AL 1437b32.5; and L.
Rubinstein, Litigation and Cooperation. Supporting Speakers in the Courts of Classical
Athens (Stuttgart 2000) 226—227.

101 See now the important contribution by J. Timmer, Altersgrenzen politi-
scher Partizipation in antiken Gesellschafien (Berlin 2008).

102 Meyer, Einfiihrung 96; Finley, Democracy 27; Dover, Popular Morality 292;
MacDowell, Law 40; Rhodes, Commentary 318, 489, 525, 545; Ostwald, From
Popular Sovereignty 34—35 n.131; Sinclair, Democracy and Participation 70-71.

103 Ehrenberg, The Greek State 58; Ober (1996) 118; Welwei, Die griechische
Polis 189.
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the heliastic oath, whereas no oath was ever taken by the cit-
izens who attended the ekklesia. The importance of the heliastic
oath 1s often emphasised in addresses to the jurors; and in one
passage it is explicitly stated that it would be outrageous if a
decision made by the sworn dikasta: in the people’s court could
be rescinded by the citizens in the ekklesta who had not taken
any oath.!* Today we can sneer at an oath but in ancient
Athens the taking of a solemn oath mattered and the heliastic
oath constituted an important difference between the demos and
the dikasterion.'%>

(3) In the assembly the decree subject to attack had been only
a single item on the agenda, and the fact that every citizen
could speak may sometimes have led to chaotic debates: in the
court there was a whole day set for dealing with the proposal,
and the debate was between two parties only, and both sides
had prepared their cases fully. Aischines criticises the chaotic
debates which often took place in the ekklesia, and Demosthenes
tells his audience that clever political leaders, like Kallistratos
and Aristophon, had been able to control the demos in the k-
klesia, but never succeeded in being masters of the laws and of
the sworn dikastar.1%

(4) In the assembly the vote was by show of hands; in the
court it was by ballot. Consequently, in the assembly there was
always the possibility of group-pressure on voters or corrupt
misstatement of the result; in the court, by contrast, the method
of voting protected the individual citizen and limited the
chances of corruption. Thucydides explains that many op-
ponents of the great Sicilian expedition in 415 were quite
simply frightened of voting against the popular proposal in a
show of hands (6.24.3—4); the trial of the generals in 406
provides us with a notorious example of how the demos in a
repeated show of hands gave in to group pressure and ratified

104 Dem. 24.78, quoted 525 above.
105 Hansen (1990) 224-225.
106 Aeschin. 3.2-8; Dem. 19.297, quoted 524 above. Cf. Hansen (1990) 225.
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Kallixenos’ unconstitutional probouleuma in the second show of
hands;!%7 Aischines (3.3) insinuates that those in charge of the
assembly had often let themselves be bribed to make a false
estimate of the vote, and the charge comes in a passage where
Aischines 1s criticising the assembly and insisting on the courts
as a bulwark of democracy.

(5) A fifth difference between demos and dikasterion relates to
public finances. In the 330s a citizen received one drachma for
attending a session of the demos whereas the jurors obtained
only 3 obols per session. Assuming that assembly-pay was the
same in the mid-fourth century and that an ekklesia was
normally attended by 6000 citizens, a session of the ekklesia cost
the Athenians one talent, whereas a session of the dikasterion
manned with 500 or 1000 jurors could be heard for 500—-1000
drachmas. Retrenchment, especially in 355 after Athens’ defeat
in the Social War, inevitably entailed transfer of powers from
the ekklesia to the dikasteria. In the first half of the fourth century,
for example, the demos had sometimes transformed itself into a
law court and heard public actions brought against political
leaders. From the 350s onwards, all political trials were
referred to the dikasteria, and the ekklesia was deprived of its
judicial powers.!% The Athenian treasury saved money and, at
the same time, it adopted one of the reforms recommended by
Aristotle in order to change a radical democracy into a more
moderate one: to reduce the number of ekklesiai and transfer
business to the popular courts.!%9

I would like to end with a caveat. The fact that the dikasteria
often took precedence over the ekklesia and were called «vpta
mavtev and kvpta Tis molitelas must not lead to the er-
roneous belief that the dikasteria now mattered more than the
¢kklesia. Admittedly, in the fourth century it was the dikasteria
that were considered the bulwark of the democracy, but when
the Athenians made decisions about war, peace, and foreign

107 Xen. Hell. 1.7.34, see Hansen (1983) 113.
108 Hansen (1987) 119-120; (1990) 226.
109 Arist. Pol. 1320222 f., Rh. 1411228 (with Wartelle’s note in the Budé ed.).

Greek, Roman, and Byzantine Studies 50 (2010) 499-536



MOGENS HERMAN HANSEN 335

policy as well as important individual decisions concerning
domestic policy, it was still the demos in the ekklesia that was the
crucial body of government, and it was only a small number of
all the psephismata passed by the demos that were exposed to a
graphe paranomon and referred to the dikasterion. 1 have empha-
sised this caveat in several of my publications,!!? but it has
often been overlooked by my critics. Therefore I intend to take
it up in a future article about the relative powers of the demos
and the dikasterion.

APPENDIX: THE IDEA OF REPRESENTATION

Interpreting the relation between demos and dikasterion 1 have to
retract a view I held in earlier treatments of the issue. In 1974 I ar-
gued that the Athenians did not see a dikasterion as a judicial session of
the demos, but rather conceived of the people’s court as an institution
that acted on behalf of the demos and in some way represented the
demos. 1 stuck to this view in later articles, pointing out that “repre-
sentation,” acting on behalf of another, implies distinction and not
identity” (1983: 159). The sources I adduced (147, 159) were:

Din. 1.84, émeldn &’ els Tas vperépas TkeL yelpas, TOV VTEP TOD
S7pov ouveldeypévoy kal TGV OpwpokoTwy meloeabal Tols VopoLs
Kkal Tots ToD dnuov Ynpiopasiy, Ti TOL)oETE;

Din. 3.15-16, 0 pev d7pos dmas ... AmexeLpOTOVTEY AVTOV ATO TH)S
TOV €pnPwv emredelas- Dpels 8’ ol Ti)s SnpokpaTias Kal TV VOLwY
PUAakes, ovs 7 TUX kal 0 KATjpos DTEP TOD SMov dtkdoovTas ...
eméTpeev, qSe[aea@e ToD ToLabTa 8La7re77pa'y‘uévov ;11

Aeschin. 3.8, kaketvo 8¢ vay SLa;wv],uovevew OTL VUVl TAVTES OL
TOALTAL wapaKaTaeep,evm TV TOALY vp,w kal v mwolirelav dia-
MLOTEVTAVTES, Ol LEV TAPELOL KAl ETAKOVOVTL THOOE THS KpLoEws, Ol
d¢ dmeLawy éml TGV (dlwv Epywv.

In the two passages from Deinarchos I took vmep Tob dnuov to
mean “on behalf of the demos” in the sense of representing the demos
and I adduced mapaxatafépevor at Aeschin. 3.8 as further evidence
of the idea of representation. A thorough inspection of the evidence
suggests a different interpretation. In Athenian sources of the Clas-

110 Hansen (1987) 124; (1990) 243; (1991) 151-153.
1 Quoted 535 supra, but for clarity I repeat the passage here.
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sical period there are altogether 28 attestations of the prepositional
group vmep Tob dnpov, 23 in the orators, 4 in inscriptions, 1 in Ari-
stotle.!12 Setting aside the two passages in Deinarchos, the meaning
of vmép 10D dpov is not “on behalf of” in the sense of “acting on
behalf of another” but “for the benefit of / in favour of,” cf. e.g. omws
av ... m aAAy Bvola ylyvyrar Omeép o dnpo 1o Abnvalwv (IG 112
47.25-28), adTos vmep Tob drpov Oépevos Ta omAa (Dem. 21.145), o
70D €pod maTpos mammos Aewyopas gTagLacas mPOS TOUS TUPAVVOUS
vmep Tob dnpov (Andoc. 2.26). The presumption is that the meaning
is the same in the two passages from Deinarchos, i.e. that the jurors
had been gathered for the benefit of the demos (1.84) and that the
jurors had been selected by the lot in order to pass judgement in
favour of the demos (3.16).11% So in neither case is there any idea of
representation. At Aeschin. 3.8 the verb mapakarafépevor does sug-
gest some form of representation but in this case the subject is not
37pos but mavres ol moAtrar, who in this passage are not all citizens
but all the other citizens apart from the jurors.

So the idea of the jurors representing the 87pos is unattested in the
sources we possess. I note that some scholars have shared the view
that the relation between dikastai and demos involved representa-
tion,!* but I note too that is was rejected by Ober (1996: 118).115
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112 Andoc. 2.26; Lys. 13.51, 26.21; Isoc. 15.70; Dem. 21.144, 145, 22.12,
24.34, 111, 119, 34.39; Ep. 3.3, 15; fr.11.2; Aeschin. 3.120, 209; Hyp. 1.17
(restored); Din. 1.33, 84, 97, 98, 3.16; Arist. Pol. 1310a7; IG 112 47.27, 235.10
(restored), 334.4, 456b.6-7.

113 In both cases the Budé edition has what I now think is the correct inter-
pretation: “défendre les intéréts du peuple” at 1.84 and “défendre le peuple” at
3.16.

114 Rhodes, Commentary 545; Ostwald, From Popular Sovereignty 34—35 n.131.

115 T would like to thank Lene Rubinstein for her perspicacious comments
on this article.
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