Stasis-theory in

Judicial Speeches of Greek Novels
Regla Ferndndez-Garrido

MONG THE ADVENTURES which young lovers in the
Greek novel undergo are courtroom and trial scenes.
Chariton himself acknowledges this at the beginning of
Book 8: “There will be no more pirates or slavery or lawsuits or
fighting or suicide or wars or conquests; now there will be law-
ful love and sanctioned marriage.”! These scenes offer a perfect
illustration of the influence of Rhetoric in the genre of the
novel. As G. Anderson states: “No extant ancient novel is with-
out some form of court-room case where school rhetoric trials
can be practised with a vengeance.”? In including these scenes,
the authors aim at different goals. First of all, they achieve
pathos and tension, characteristic features of the genre. Sec-
ond, they prove the innocence of the young lovers against all
charges, and show the guilt of their wicked enemies. Finally,
they display their skills and knowledge in rhetorical matters.
However, the formal aspects of forensic speeches in the
novels (their structure and relation to rhetorical theory) have
never been exhaustively analysed. Only legal aspects, especially

I obnén Anotelo nat dovielo xal dlxn nol paym %ol ATOROQTEQNOLS KOl
nohepog nal Ghwotg, dAAG Eowteg dinawol &v ToUTE <xal> VOO YAauoL
(8.1.4). All translations of the novels come from B. P. Reardon (ed.), Collected
Ancient Greek Novels (Berkeley 1989).

2 G. Anderson, The Second Sophustic: A Cultural Phenomenon w the Roman Em-
pire (London 1993) 66. Similarly S. Schwartz, Courtroom Scenes in the Ancient
Greek Novel (New York 1998) 12: “the trials in the novel reflect the general
influence of the rhetorical tradition, which included the Athenian orators,
Greek and Latin declamations, and the works of such imperial orators such
as Dio Chrysostom.”
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those related to marriage, have been studied in any depth.® In
this paper I analyse how issue (otdoug)* theory is evident in the
forensic speeches of Chaireas and Callirhoe, Daphnis and Chloe, and
Leucippe and Clitophon. For this purpose, I have chosen the
speeches in which these issues (otdoelg) can be readily iden-
tified, and I will examine how they are developed.

Issue-theory belongs to the first part of Rhetoric, to the first
task the rhetor has to develop: invention (eVeolg, nventio).”
This consists of designing the strategy of the line of argument:
first of all, the question that is going to be judged must be
analysed in order to find the best way to tackle it. An incorrect
analysis would entail a misidentification of the main issue in the
inquiry and, consequently, a faulty development would lead to
failure. The issue-theory can be applied to judicial and delib-
erative genres. Its origin is to be traced back to Hermagoras of
Temnos, a rhetor of the second century B.C. whose works have
been only fragmentarily preserved. At first hand we possess

3 A careful study is Schwartz’s dissertation (Courtroom Scenes), which pro-
vides a specific analysis of juridical aspects of these courtroom scenes. The
one exception is R. F. Hock’s analysis of the speeches of Dionysius and
Mithridates at the Babylonian court: “The Rhetoric of Romance,” in S. E.
Porter (ed.), Handbook of Classical Rhetoric in the Hellenistic Period (Leiden 1997)
445—465, at 462—464.

* For the English translation of individual rhetorical terms and for the
definition of the staseis, 1 follow M. Heath, Hermogenes on Issues. Strategies of
Argument in Later Greek Rhetoric (Oxford 1995). D. A. Russell, Greek Declamation
(Cambridge 1983) 40-73, provides other terms that differ slightly. J.
Martin, Antike Rhetorik. Technik und Methode (Munich 1974) 28-52, does not

include a German translation of the terms.

> Hermogenes considers issue-theory a part of invention theory (éoti 8¢
oxedOV 0 0UTOg TQ TEQL eVRETEMS, ATV BoOV 0V mhvTa €yxeL T meQL eVE-
oewg, Stat. 28.13—14 Rabe). Nevertheless, the Prolegomena to On Issues (Proleg.
Spll. 175.16-179.2, 210.5-14, 235.21-236.20 Rabe) situates it in a stage
prior to invention, in the first of the rhetor’s three tasks (oya), the vonous.
Second is invention (gebgeoig) and third style (éounveia). G. A. Kennedy,
Greek Rhetoric under Christian Emperors (Princeton 1983) 52, follows this, stating
that the three stages would be represented, respectively, by On Issues, On In-
vention, and On Types of Style, all of them parts of the Hermogenic corpus.

6 D. Matthes, Hermagorae Temnitae lestimonia et fragmenta (Leipzig 1962). On

the origin and evolution of the issue theory see M. Heath, Menander. A Rhetor
in Context (Oxford 2004) 6-36.
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only the classification of Hermogenes of Tarsus,” which shows
the theory at its most advanced stage and inherits previous clas-
sifications.?

According to Hermogenes, in order to identify the appropri-
ate issue the rhetor must question some aspects that correspond
to the Aristotelian categories: Does the fact exist? What is the
fact? What is the nature of the act? If the existence of the fact
under study is not clear, the issue is considered “conjecture”
(otoyaopog); if its name or category is not clear, the issue is
considered “definition” (6pog); if both its existence and name
are beyond any doubt, its quality must be questioned, and the
issue 1s one of those of “quality” (mowdtng), which are divided,
in their turn, into rational issues (Aoywai otdoelg, concerning
acts) and legal issues (vopuxol otdoelg, concerning laws and
legal documents). Rational issues can refer to past acts (Ouxou-
ohoyta, juridical issues) or to future acts (woaypoTixt otdoLg,
practical issue). Juridical issues are divided into counterplea
(dvtidnyig) and counterposition issues (GvtiOetinal otdoelg). In
the counterplea, the defence claims that the act is legitimate; in
counterposition issues, the accused admits that it is a crime, but
makes some claim in order to reduce his responsibility or to

7 Hermogenes lived in the second half of the second century, his birth
given as 160 A.D. (Philostr. VS 2.7). For a general survey of his life and works
see G. Lindberg, “Hermogenes of Tarsos,” ANRW 11.34.3 (1997) 1978—
2063, at 1985—-1988. An outstanding collection of testimonies on his life is in
M. Heath, “Hermogenes’ Biographers,” Eranos 96 (1998) 44—54.

8 Lollianus, an Athenian rhetor of the first half of the second century A.D.,
distinguished five issues (Heath, Menander 20). Hermagoras 6 vedtegog
distinguished seven: conjecture, definition, practical, quality, legal, juridical,
and objection, dividing the last into documentary and non-documentary
(Hermagoras III fr.7). For full documention see M. Heath, “Hermagoras:
Transmission and Attribution,” Philologus 146 (2002) 287—298, who con-
cludes that there were three rhetoricians named Hermagoras: the first and
most famous was Hermagoras of Temnos (II B.C.), who made an influential
contribution to the development of the issue-theory; but his theory was no
longer in use during the first century B.C. The second, a pupil of Theodorus,
was active before Lollianus in the first century A.D. The third, 6 ve®tepog,
was perhaps early second century A.D. and made this categorization of
seven issues, as all references to Hermagoras in later sources are likely to
this third Hermagoras.
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justify his action. Apart from this, we have the “objection” issue
(neTtaMig), placed outside the system since it questions the
validity of the procedure and affects the whole trial. If the ob-
jection succeeds, the inquiry will not take place.” These are the
thirteen issues which Hermogenes of Tarsus differentiates, di-
viding each of them into “heads” (xepdhara), which are the
main points in an argument and can be developed, according
to the rhetor’s convenience, to the specific circumstances of the
inquiry and to the persons and acts involved.

For chronological reasons, Hermogenes could not have in-
fluenced the first Greek novelists directly. In fact, his works
were considered scholastic texts only later.!Y Nevertheless, the
issue-theory, as stated above, can be traced back to Her-
magoras of Temnos, and there were some rhetorical authors,
contemporary with and older than Hermogenes,!! who wrote
treatises about it. The most important was Minucianus,'? Her-
mogenes’ contemporary and opponent. Beyond any doubt,
therefore, novelists knew this type of rhetorical theory thanks to
the declamations (ueAétan) that were delivered at schools,!3 and
they used them in the forensic speeches featured in the
novels.!* Nevertheless, we will not find in the novels school-

9 On this issue see E. Ruiz, “La petdd g en el Peri ton staseon de Her-
moégenes de Tarso,” Habis 29 (1998) 201-210, and M. Heath, “Metalepsis,
paragraphe and the Scholia to Hermogenes, ” Leeds International Classical Studies
2.2/ (2003) 1-91.

10 His On Issues was the handbook of rhetorical schools between the fifth
and fifteenth centuries because of the relevance attached to it by the Neo-
platonic Syrianus, who in the first half of the fifth century commented on it
and On Types of Style. Nevertheless, On Issues was commented on before
Syrianus: there were already commentaries (by Metrophanes and Menan-
der) in the third century, but they have not survived. On the general
features of these exegeses see Kennedy, Greek Rhetoric 109—112.

! For classifications prior to Hermogenes: R. Nadeau, “Classical Systems
of Stases in Greek: Hermagoras to Hermogenes,” GRBS 2 (1959) 51-71.

2. On his life see M. Heath, “The Family of Minucianus?” JPE 113
(1996) 66-70.

13 An excellent account of imperial rhetorical training can be found in
Heath, Menander 217-254.

* In L. Pernot’s words, “Dans les romans comme dans la rhétorique,
c’est un méme processus de composition réglée, guidée, ou 1’imagination
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room or demonstrative declamations, but speeches that follow
the pattern of the rhetorical instructions of handbooks like that
of Hermogenes and others that have not survived. The novel-
ists use the rhetorical tools taught by theorists and adapt them
to the plot and the subject-matter of their works. They do not
offer declamations of the type we can read in Seneca the Elder
or Libanius, nor do they claim to adhere rigidly to established
patterns, but rather to create fictive equivalents of real forensic
practice, as contemporary advocates in real cases also do.!?

Courtroom scenes and forensic speeches appear in all the
novels, except that of Xenophon of Ephesus, undoubtedly be-
cause of its brevity.!® Heliodorus’ novel has not been included
in this study because its courtroom scenes—Cnemon’s trial,
where he is charged by his step-mother for attempted seduction
(1.13.1-14), and Chariclea’s trial for the murder of Cybele
(8.9.5—-10)—are in reported speech.

It is remarkable that Chariton’s novel, while not long or
complex, offers several very well-structured and organised ju-
dcial speeches. This can be explained by the forensic ex-
perience of the author, who describes himself as a “clerk to the
attorney Athenagoras.”!” The first speech in the novel is that of
Chaireas’ self-accusation (mpooaryyehia)!® for Callirhoe’s (false)

n’est mise en ceuvre que dans des cadres pré-établis. Mais oui: sur le
roman, flotte 1’esprit d’Hermogeéne. Les mémes hommes, on le sait, pra-
tiquaient les deux méthodes. Apulée était orateur, Chariton secrétaire dun
rhéteur. Gageons qu’Achille Tatius et Héliodore ont fréquenté assidiment
les auditoires de sophistes et les salles de déclamation”: “Notes et discus-
sions. Nouveaux regards sur le roman antique,” RevPhil 67 (1993) 103-106,
at 105.

15 Examples in M. Heath, “Practical Advocacy in Roman Egypt,” in M.
J. Edwards and C. Reid (eds.), Oratory in Action (Manchester 2004) 62—82.

16 M. F. Ferrini, “Discorsi giudiziari e altro nel romanzo greco antico,”
AFLM 24 (1991) 31-60, at 35.

17 Xapitov Apodiotets, ABnvaydeou tod gftogog vmoyeapeis (1.1.1).
Although I otherwise use Reardon’s translation, I think “orator” is more
suitable here than “attorney.”

18 See D. A. Russell, Greek Declamation (Cambridge 1983) 35-37, and R.
Webb, “Rhetoric and the Novel: Sex, Lies and Sophistic,” in I. Worthing-
ton (ed.), 4 Companion to Greek Rhetoric (Oxford 2007) 526-541, at 532.
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death and Hermocrates’ corresponding defence (1.5.1-7).
Later, in his speech, Theron first defends himself against the
charge of tomb profanation, kidnapping, and selling a free
woman, and then, after the irrefutable testimony of an eyewit-
ness, confesses his crimes (3.4.12—14). Finally, two high-quality
forensic speeches!? are delivered in the court at Babylon, be-
fore the Persian King who acts as judge: Dionysius charges
Mithridates with licentiousness and outrageous behaviour for
having tried to seduce his wife, and Mithridates defends him-
self, rebutting Dionysius’ charges and letting Chaireas enter
(5.6.1-7.10).

In Daphnis and Chloe, in the context of the pastoral environ-
ment and the simple world where the action takes place,?® two
speeches are delivered at the trial in which Daphnis is accused
by some youngsters from Methymna of having caused damage
to their boat (2.14.3-17.3).

Finally, in Achilles Tatius’ novel we find a larger number of
forensic speeches. They are inserted into several trial scenes
towards the end (Books 7 and 8) and occupy more than a
quarter of the account. It all starts when Thersander, Melite’s
husband, who was thought to be dead, appears and charges
Clitophon with adultery. Several speeches are delivered. The
first 1s Clitophon’s when he is taken before the court by Ther-
sander and, by means of a mgooayyehio, charges himself not
with adultery—the crime of which he has been accused—but
with the murder of Leucippe (7.7.1-6). Several more speeches
follow: Clinias’ defence of Clitophon (7.9.1-14), the two
speeches of Thersander (7.11.1-8, 8.8.1-14), that of the priest
of Artemis (8.9.1.14), and finally that of Sopater (8.10.1-12),
Thersander’s defender.

In order to determine the relevant issue in each judicial ques-
tion, we must start with an analysis of the objective situation:
what 1s the charge? What 1s the crime alleged? We must know

19 radto Suavindg pgv gimev 6 Aoviotog (Char. 5.4.11).

20 According to Anderson, Second Sophistic 170, “Longus’ literary person-
ality is different again from that of Achilles and Heliodorus: here we have a
delicate miniaturist smiling at the naivety of characters set in a much
smaller world, that of rural Lesbos.”
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the position of the two opposing parties, prosecution and de-
fence, in order to discover the matter to be judged (t0 %Qwvo-
uevov) and to identify the relevant issue in each situation. In
the examples provided I will therefore analyse both speeches
when they are in direct discourse, although at times the posi-
tion of one of the parties (usually the accusation) is known only
through the information given by the narrator.

In the classification of issues, the first is conjecture (oto-
xaopog), a proof of the existence of an act which is unclear and
wrong from another act—the sign—which is clear and appar-
ently innocent.?! For example, a man is apprehended burying a
corpse in a remote place (sign) and is charged with homicide.

A very interesting and complex example of conjecture can be
seen in the trial between Dionysius and Mithridates at the Per-
sian court, before the Great King as judge.?? Dionysius accuses
Mithridates of adultery, basing the accusation on evidence that
consists of letters sent to his wife under the name of her pre-
vious husband (Chaireas). And in connection with this conjec-
ture, we find another, called the “pre-confirmatory conjecture”
(mponataorevalouevog otoyaopdg):?® Dionysius takes it for
granted that Chaireas is dead (sign) and accuses Mithridates of
having forged these letters and signed them as Chaireas, in
order to seduce Callirhoe (charge).

In the main conjecture, and on the basis of these letters
(sign), Dionysius charges Mithridates with “wanton and ar-
rogant behaviour”?* for having tried to seduce his wife (crime)
and, by extension, with immorality and abuse of power. These
negative qualities of Mithridates that Dionysius underlines can

2l Hermog. Stat. 36.9-17.

22 See Hock, in Handbook 462-464, and Schwartz, Courtroom Scenes 64—
104.

23 “Pre-confirmatory conjecture arises when in advance of the main
question the truth or falsity of some other act requires prior confirmation by
conjecture” (Hermog. Stat. 57.11-14), cf. Heath, Hermogenes ad loc.

2t goéhyerav not VPowv (Char. 5.6.1-2). Hock, in Handbook 464, points out
that these words are taken from the opening of Dem. 21. The idea of licen-
tiousness is repeated in 5.6.5, 5.6.7, and 5.7.2, and the charge of adultery in
4.5.10, 5.2.3, 5.4.10, 5.6.9, 5.6.10; cf. other expressions at 4.6.4, 4.6.8,
5.4.1.
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support the pre-confirmatory conjecture: a person with bad at-
tributes is able not only to fabricate letters and usurp someone’s
identity, but also to seduce the wife of another person.

We can 1solate different heads of this issue: exception (moQa-
voadwov), demand for evidence (EMéyywv dmaitnolg), motive
and opportunity (BovAnoig rat dUvaug), sequence of events (T
am’ doyfg dyol téhovg), and counterplea (AvriAnyig).

In his accusatory speech, Dionysius describes the acts as they
happened, according to him (sequence of events, Ta s’ doyfic
aot téhovg). The sequence of events is a head that pertains to
the accusation and has considerable force: in fact, it is the
strongest device of the prosecution. It expands upon the acts in
order to underline the facts that otherwise would not be suffi-
ciently highlighted.?> Dionysius says that Mithridates came to
Miletus, saw Callirhoe as a result of hospitality (opportunity,
dUvaug), and showed himself to be an indecent man, shame-
less and immoral (motive, PoOAnotg).26 Since he could not con-
vince Callirhoe with words or presents, because of her loyalty
to her husband, he plotted a scheme (Char. 5.6.6-11), as the
irrefutable evidence (dmodelEelg dpuntor, 5.6.11) proves (de-
mand for evidence, éAéyywv dmaitnolg). Dionysius tries to get
Mithridates’ alleged crime out of the private sphere (attempted
adultery) and give it public and political exposure, in order to
reinforce 1its seriousness, presenting Mithridates before the
Great King as a bad governor and royal representative.?’

In his reply Mithridates discusses the motive (BovAnoig) al-
leged by Dionysius: Callirhoe’s beauty contributes to create
suspicion against Mithridates, but he has always lived a respect-
able life, he has always been an honest man, he is an important
governor, and the Great King trusts him.?® Then he resorts to

% Hermog. Stat. 47.8-13.

26 Dionysius is using the topics of blame, especially that of the attributes
of the person (Hermog. Stat. 46.8-18).

27 peiCovog 8¢ tpumelag GEov toO €oyov yéyove nal At TOV TOLoAVTOL
(5.6.2, cf. 5.6.3—4).

285.7.2-3. Mithridates ends this argument with a rhetorical question: tig
oltwg €otiv avomrog, tva EAntan & rodto dyadd wag Noovig Evexev
amohéoon ol To0TNG AioyQAG;
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exception (mooyeodndv) based on the person. Dionysius is
not entitled to bring a charge of adultery because this task be-
longs to the legitimate husband, and Dionysius is not such a
husband. Dionysius has defined himself as a legal husband: he
married Callirhoe when she was no longer a maiden and she
has made him a father (5.6.5). He has just mentioned the argu-
ments that favour him and has omitted those that harm him. In
his turn, Mithridates answers with a counter-definition, show-
ing all the details omitted by Dionysius. These details question
Dionysius’ status as legitimate husband: Dionysius is not legally
married to Callirhoe because he bought her as a slave, and
marriage laws do not apply to slaves (5.7.3—4). Mithridates de-
mands evidence of a legitimate marriage: Callirhoe’s freedom
document should be read out in order for the marriage to be
defined as legal. He also presents another fact that has been
passed over by Dionysius: he bought Callirhoe for one talent
from Theron the pirate who, for his part, had kidnapped her
after desecrating her grave. Even if Dionysius admits that he
has bought a free woman, he will not avoid punishment, since
in that case he might be charged with slave trade (5.7.4). This
head is absolutely appropriate in this case,?? and it is such a
strong objection that it would invalidate the trial. Nevertheless,
Mithridates says that he is going to omit it, and he will there-
fore consider Dionysius a legitimate husband.3"

After this strong argument, Mithridates answers the accusa-
tion, by means of the head of counterplea (dvtiinyic). He
rebuts Dionysius’ charge of licentiousness and immorality and
states that he has not offended him either as a husband (since
he did not seduce his wife) or as a subordinate. Moreover—and
this is the strongest point in his line of argument—Dionysius
has not charged him with actions, but with attempts, and his
evidence is weak: “empty letters” (yoappdtio xevé, 5.7.6) with-

2 el 08 oo TL %ol OUVAOEWY EHOVT® TTOVNEOV, EdUVAUNY HOL TICQO-
yodpaoBar v dlxnv (5.7.3).

30 If he had insisted on this circumstance, claiming that the trial was in-
valid because the prosecution was not entitled to bring the charge, there
would have been the issue of incomplete or non-documentary objection
(Gyoadpog petdnyis, see below), comparable to the speech Aganst Timarchus.
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out his own handwriting.3! But finally he neither defends him-
self stricto sensu nor refutes the charge: he neither invalidates
evidence nor says why he has not attempted adultery. He offers
Dionysius an opportunity to withdraw the charge and he keeps
his most effective (non-technical) proof for the end of the trial:
the sudden appearance of Chaireas. With this theatrical effect,
it 1s proved that Chaireas 1s still alive, and that therefore Mith-
ridates did not forge any letters and there is no charge of
adultery at all.

The issue of conjecture can be also identified in connection
with the charge of adultery against Clitophon, Thersander’s
original accusation (Ach. Tat. 6.5.3). Not being satisfied with
this false charge, Thersander has arranged to deceive Clito-
phon by telling him, by means of a cell-mate, that Melite has
plotted Leucippe’s murder (7.1.4-5). Clitophon, in despair,
instead of delivering a defence speech against the charge of
adultery, decides to implicate himself in this murder (mpoo-
ayyehia), so that he will die and take Melite down with him
(7.6.3—4). This 1s an unforeseen side-effect: the situation
changes drastically and the question of the murder of Leucippe
arises. This case needs no proof other than Clitophon’s con-
fession. According to the law, that is sufficient for the death
penalty, which Thersander is demanding. Nevertheless, Clin-
ias, speaking in Clitophon’s defence,?? analyses the situation,
and the one issue that can be isolated is conjecture. We have
here a conjecture similar to the example offered by Hermog-
enes: the father of a dissolute son is missing and the son is
charged with homicide (Stat. 31.7-8). The sign is the disappear-
ance and the crime alleged is homicide. Nevertheless, the
simple fact that person A has disappeared is a very weak sign
that person B has murdered him; the disappearance has to be
taken in conjunction with some other fact that incriminates

31 By pointing out the weakness of the proofs, he is also using the head of
demand of evidence. According to Hermogenes, if there are no witnesses,
the defendant will demand them, using the circumstances of the act (Stat.
45.20-46.3).

32 Analysed by Schwartz, Courtroom Scenes 187—193; see also Webb, Rhetoric
and the Novel 532—533.
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person B, for example his character or his behaviour.

Similarly, Leucippe’s disappearance is only the sign, which is
clear and undeniable (7.9.4-5) and which has to be linked with
Clitophon’s confession in which he admitted the homicide. In
order to defend Clitophon—whose innocence is clear to Clinias
—Clinias easily concedes the disappearance and focuses his at-
tention on discrediting Clitophon’s confession. He tries to show
that this confession must not be taken into account by using the
head of demand of evidence (¢Aéyywv dmaitnolg). When there
1s testimony against the accused, the witness has to be dis-
credited,? and Clinias doubts Clitophon’s testimony against
himself (7.9.4-5). After this, Clinias demands some other evi-
dence: whom Clitophon paid and where the victim is.3* The
head of motive (fovAnoig) is also introduced, and Clinias goes
on to argue that Clitophon’s alleged motive for the crime he
claims to have committed is inconsistent.®> Finally, the head of
transposition of cause (uetdOeolg g aitiog) or gloss (yodpa) is
used. This head belongs to the defence, who tries to give an
innocent and plausible explanation of the facts. In this case,
Clinias gives a different account of the acts and an explanation
of why Clitophon has given a false testimony. This head raises
another conjectural question (an incident conjecture),3® about
the real sequence of events, especially those in which Melite is
involved. Accordingly, Clinias relates that Melite was deeply in
love with Clitophon, but the latter had never forgotten Leu-
cippe and when he discovered she was alive, he drifted away
from Melite. She treated Leucippe mercifully and took her into

33 Hermog. Stat. 45.8-10.

3% &l 8¢ avTog émePolhevoev, Mg Aéyel, TOV GpOvov, eimdtw Tig €0ty O pe-
woBwuévog, deEdtm v dvnonuévny (7.9.6).

35 “Howv,” ¢nol, “Mehitng: o TobTo Agvrimmy Améxtewva.” ThS ovv
Melitng povov xatnyogel, g foa, did Asvrimmy 8¢ dmoOavelv 0£hel Vv,
v améxtevey; o0Tm yoQ GV TS ®ol Wool TO Gprhovpevov ol GpLhol 1o -
000pEVOV; 6o  0VV O TOAD PAALOV v %Ol EAeYOUEVOS TIOVAGATO TOV GOVOV,
tva wol owon Ty €QmuEVNY ®ol LIEQ THS Avnonuévng un pdtny amoddvn;
(7.9.7-8).

36 gumipmov otoxaoudg, which “arises when the transposition of cause

raises a whole question, and it is necessary to give that too a complete
division” (Hermog. Stat. 56.24-57.11, cf. Heath, Hermaogenes ad loc.).
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her own house (7.9.9-11). By means of this description of the
acts, Clinias is also developing—in reference to Melite—the
above-mentioned heads of motive and opportunity, since the
qualities and actions of this woman towards Leucippe prove
that, although she could have killed her (opportunity), she had
no reason to do so (motive). Finally, and for the main question,
he uses the head of common quality (zowvr) mowotng), which is
usually placed at the end of the speech (7.9.14). This head is a
summary of the most outstanding points in the whole argument
and uses the heads of purpose (legality, justice, advantage,
feasibility, and honour) with witnesses provided.?” In this case,
Clinias uses the head of honour/religion: it is not religious to
condemn one who has charged himself out of desperation and
insanity. He therefore tries to move the judges and, at the same
time, offers witnesses (Melite’s servants, Sosthenes, and the
convict who cheated Clitophon) who can prove his testimony.

If the confession can be overturned, the sign (Leucippe’s dis-
appearance) can be explained otherwise, provided that it can
be proved that another person can be responsible for it. Clinias
shifts the suspicion from Clitophon to Sosthenes by exploiting
the conjecture’s heads of motive and opportunity (BoUAnoig xal
dvapg).3® These two heads, which usually go together, pertain
to the person, are based on his or her attributes, and are ex-
panded upon with the topics of praise or blame. In this case,
Clinias develops them by using the topics of the nature of the
soul, actions, and Sosthenes’ status as slave: the last thing
known about Leucippe was that she had been caught by him,
that he was in love with her, that he tortured her many times to
obtain her favours, with no success, and that he was on good
terms with pirates (7.9.4).

Clitophon’s confession is an unexpected bonus for Ther-
sander, and it makes the forensic situation more complicated,
because Clinias demands some evidence that can support or
refute the involvement of Clitophon and Melite in Leucippe’s

37 Hermog. Stat. 52.6-53.13.

38 Normally the heads of motive and opportunity are concerned with the
defendant. But, as Hermogenes points out, it is worth considering everyone
involved (Stat. 46.24—47.2).
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alleged murder. Melite’s advocates support this demand by
means of a mpoxnAnolg, appealing to the testimony of Melite’s
servants, Sosthenes, and the prisoner who spoke to Clitophon
in jail. It would be disastrous for Thersander if his opponents
were to get an opportunity to question Sosthenes in court;
Thersander therefore argues against this mporAinowg and de-
livers a speech that attempts to rebut this demand for evidence
(ENéyyov dmaitnolg).?® He introduces a second conjecture: Sos-
thenes’ disappearance is a sign of the fact that he has been
murdered by Melite and Clitophon (crime). Here Thersander
reveals himself to be an insolent man and a liar. Although he
has left Sosthenes in his household, taking care of Leucippe,
and later sent him a messenger telling him to flee (7.10.3), he
charges Clitophon and Melite with this crime. Thersander
exploits the heads of motive and opportunity: the alleged
adulterers—Melite and Clitophon—have reason to get rid of
Sosthenes, because they hate him for having reported the
adultery.*¥ Both opposing parties agree about the description of
the sign—>Sosthenes’ disappearance—but disagree about its in-
terpretation: Thersander says that Sosthenes has been killed,
whereas the opposition claims that he has only disappeared.*!
As far as Leucippe’s death 1s concerned, Clinias, as Clitophon’s
defender, has requested Sosthenes’ testimony as witness. On
the other hand, Thersander, as the opposing party, denies that
this is of any interest in this case (7.11.3), claiming that
Sosthenes’ testimony is irrelevant because he can only testify
about acts that are well known and beyond any doubt. Ther-
sander concludes that the other witnesses are irrelevant as well:
Melite’s servants can testify to Leucippe’s disappearance—
which 1s clear—but they know nothing about what might have
happened to her later, and as for the prisoner, Thersander
states that Clinias has invented the story about him.*>

397.11.1-8, analysed by Schwartz, Courtroom Scenes 193—198.

40 aitog Yo Etiyyovev O TNV poElaV 1oL XaTEWtdV. HoTe eixdTmg Amo-
ntetval pot dornovotv avtov (7.11.2).

1 "This 1s what the priest of Artemis says (8.9.14).

#27.11.6-8. He knows this very well, because in fact it was Thersander’s
own lie.
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Counterplea (avtiinyig) is one of the quality issues. It ana-
lyses the quality of an act which is clear (versus conjecture) and
complete (versus definition). It is defined as the defendant’s
statement about the legitimacy of an act which the prosecution
considers wrong. An important feature of this issue is that in
most cases the charge does not exactly correspond to the act.*?

We find a counterplea in the speech of the priest of Artemis
against Thersander.** The priest sheltered Leucippe as a
refugee in Artemis’ temple. He also sheltered Clitophon, after
Leucippe had appeared and the murder charge had been in-
validated. Nevertheless, Thersander charges the priest with
tyrannical behaviour; he accuses him of having released a
convict who had pleaded guilty to murder, thus acting against
the court’s decision. The act on which Thersander’s prosecu-
tion is based is the following: the priest released a person con-
demned to death and freed a person convicted of murder
(8.9.7-13), and that is not permitted by the law. The priest
rebuts this charge: I did free a prisoner condemned to death for
the murder of someone who is known still to be alive, and that
is permitted. The priest’s irony-laden arguments* lead to the
conclusion that Thersander himself is the tyrant.

In the priest’s counterplea some heads can be identified: pre-
sentation (mpoPoi)) when he briefly summarizes the prosecu-
tion, definition (6pog) when he defines tyrannical behaviour,*o

4 For its definition see Hermog. Stat. 38.10-13, and for its division into
heads 65.10-67.18.

4 See Schwartz, Courtroom Scenes 212—219.

% He is said to be eimetv ovx ad0vatog, pdhota 8¢ v AQLotodpdvoug
eEnhonmg noudiav, and his manner of speaking is defined as doteing xai
ropwowmds (8.9.1). Aristophanic echoes have been highlighted in this
speech, but R. Brethes has underlined that the model for the priest was the
forensic speech of the fourth century B.C. that attacks the way of life of the
accused In order to damage his reputation, especially Aeschines’ Against
Timarchus. Rather than Aristophanic echoes, the style is Menander’s: “Le
discours du prétre chez Achilles Tatius (VIII, 9): Une déconstruction de la
paideia,” in B. Pouderon and J. Peigney (eds.), Discours et débats dans ancien
roman (Lyon 2006) 177—189, at 185—-188.

6 “ghvoag,” ¢noi, “tov Bovatov rateyvoopivov”’ kol €m TolTte mThvy
devirg EoyeTAlaoe, TUQAVVOY ATTORAADV pe ®ol o0 O1) RATETQAYPOINGE HOV.
£otL 8¢ ovy 6 0OTwv Tovg ouroPavTnOEvTOg TOEAVVOG, GAL O TOVg Pndev
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a part of the law (udgiov tod durwaiov) when he asks Ther-
sander about the laws he has used to condemn him (8.9.8-9),+
and the characteristic head of this issue, the counterplea itself
(dvtidmpic) based on the fact that the priest’s release of Clito-
phon 1s permitted by law since there has been no such murder,
because the alleged victim is alive and present in the court-
room.*?

As the charge of homicide is no longer valid, the accusation
against Melite and Clitophon returns to that of adultery. Ther-
sander’s rather comical advocate Sopater—after demonstrating
the shameless behaviour of the priest and the young lovers and
the blameless behaviour of Thersander—finally gets to the
point, and the issue seems to be definition (600¢g).** Several
heads of this issue can be identified: presentation (mpofioir),
which consists of the sequence of events, enlarged upon in this
case, arguing that Melite commits shameless adultery (and not
for the first time) with a young lover described as the male
prostitute of declamations (8.10.9); definition (60og), a looser
definition of the facts: adultery consists in living openly with a
lover in a foreign country, travelling with him, sleeping with
him, and exposing her lust on the boat for all to see (8.10.9);
quality (mouotng), based on the attributes of the person, the
lawyer in this case presenting Melite as an adulteress who lacks
modesty and decency and Clitophon as though he were an

aduwotvrag, pfte Pouiiig, ufte dfuov xateyvoxodtog (8.9.7). There are
textual problems in this passage, after adwodvtag, see E. Vilborg, Achilles
Tatius. Leucippe and Clitophon (Stockholm 1955) ad loc.

47 He has not been allowed a defence nor has any law been applied to
him, but only Thersander’s caprice and desire (8.9.10).

8 “¢m, GOV naTéyvootal,” Gnotl. meGdveuvrev ovv; eimé ol Tig dotv; iy
améntewve nol £heyeg avnonobol, Choav Prémels, xal obx Gv €TL TOMLNOELOG
TOV aUTOV aitdobar povov. ov Y O Ttodto Thg #OENG €oTiv ldWAOV: 0%
avémeppev 0 Aldwvevg xatd 00D Ty dvnonuévny (8.9.12).

# The 1ssue of definition “is an enquiry into the description of an act that
is partially performed and partially deficient with regard to the complete-
ness of his description. E.g.: A man steals private property from a temple;
the legal penalty for temple-robbery is death, while the legal penalty for
theft is twofold repayment; the man is prosecuted as a temple-robber, but
claims to be a thief” (Hermog. Stat. 37.5—11, cf. Heath, Hermogenes ad loc.).
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object, a piece of merchandise; and counterdefinition (¢tvBo-
owopog), when Sopater reproduces Melite’s plausible defence,
in which intention is crucial: “I thought that my husband had
perished.” There is no adultery without a husband, and Melite
would be acquitted of this charge. But the situation is quite
different, as Sopater states, laying down a strict legal definition
of what adultery is (8.10.10—12).

Nevertheless, the charge of adultery is not a strong one, be-
cause neither Melite nor Clitophon nor anybody else knew that
Thersander was alive, and the court is unlikely to bring a guilty
verdict.’0 As there is no easy solution to the situation and there
is no end in sight, the author turns to a common device in
novels: the ordeal.

In novels’ speeches some examples of counterposition issues
(dvtiBeoig, avrBetiral otdoelc) can also be found. Counter-
position issues, typically of the accused, are characterized by
the fact that the defendant concedes that the act in question
was wrong but tries to mitigate his guilt by pointing out some
benefit achieved as a result of this wrongful act (counterstate-
ment, avtiotaolg) or by transferring responsibility to some ex-
ternal agent or fact. He can transfer responsibility to the victim,
accusing him of deserving to suffer as he did (counteraccusa-
tion, dvtéyrninua), or to a third party (transference, petdoro-
olg, and mitigation, ovyyvoun).>! If responsibility is assigned to
a person or an act that can be considered responsible, it is
transference; if to somebody or something that cannot be con-
sidered responsible, it is mitigation.’? Mitigation particularly
arises with reference to cases where the accused acts under the
influence of some emotion, like fear, hatred, or jealousy. Of all
the issues, mitigation is the one with least probative force; it

50 It can be an incomplete objection based on time (see below).
Sl Hermog. Stat. 38.16-39.11.

52 The difference between these two issues is not clear to Hermogenes,
who admits that two different criteria can be used (Stat. 39.17—19): the first
when the person or fact to which the crime is transferred is responsible
(transference) or not responsible (mitigation); the second when the crime is
transferred to some external factor (transference) or to the individual’s own
internal state (mitigation). Hermogenes prefers the first while other rhetori-
cilans—Minucianus among them—the second.
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admits that the defendant had no will of his own when he com-
mitted the crime. It is to be used exclusively when it is the only
way to beg the courtroom’s pity.53

There is counteraccusation in Daphnis’ speech against the
youngsters from Methymna.>* They accuse him of being a bad
goatherd, in having let his goats get away and nibble at their
boat ropes. Their boat drifted away and they demand compen-
sation: Daphnis should be punished. The charge, in the context
of the pastoral environment, is also a minor crime. In his
speech, Daphnis defends himself against the charge of incom-
petence: he states that he is a good shepherd and puts forward
evidence for his statement.> The first issue Daphnis uses in his
defence is counteraccusation: the victims, the sailors, deserve
the loss they suffered and are guilty because they are bad
hunters and could not control their dogs, which ran off,
barked, and frightened the goats (2.16.2-3). They are even
more at fault for having acted so negligently if it is true that
they kept in their boat valuable clothes and silver.”® He also
uses mitigation: his goats nibbled on the ropes because they
had nothing to eat and the boat drifted because of the wind
and the sea, and so the storm, and not the goats, is re-
sponsible.’” Philetas, the judge, swore an oath by Pan and the
Nymphs that neither Daphnis nor the goats had committed
any crime. He decided that the sea and the wind were respon-
sible, thereby supporting Daphnis’ argument (2.17.1).

Mitigation can also be found in Chaireas’ self-accusatory

3 Hermog. Stat. 38.17-39.19.

5% Studied in full detail in Schwartz, Courtroom Scenes 145—164.

55 gyay vEpm TAG alyas ®aldg. 008EmoTE NTIAoNTO R TG 0VE €ig Mg )
wAOV Tvog ol éun ratefooxrfoato 1) Gumehov frooTdvovooy RATERAAOEV
(Longus 2.16.1).

36 gAa €00Mg €véxerto ol GQyvEog nai Tig motehoer vodv Exwv Ot
tooabTo pEgovoa vaig melopo eixe Abyov; (2.16.3).

57 GANGL Gédayov TV Abyov: ol yaQ eiyov &v Pauum ooy 1) xOpagov i)
O0pov: AAAG ATTOAETO 1) VADG VIO TOD Vel potog »al Tilg Baldoong: tadTta
XEWAVOG, oUx aiy®dv éotwv €oya (2.16.3). This latter argument can be iden-
tified as transference as well, if the criterion of externality is used (n.52
above).
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speech (mpooayyehia) on Callirhoe’s death.’® Chaireas was de-
ceived by her former suitors, who wanted to take revenge on
him for having married the prettiest girl in Syracuse. They
drew up a plot to break up Chaireas’ marriage to Callirhoe.
They planned a way to trick him into thinking that his wife was
unfaithful, that she had received a lover at home while her hus-
band was out.?¥ Chaireas rushed into his house and, overcome
by anger, kicked Callirhoe. His foot hit the girl’s diaphragm
and stopped her breathing. She was assumed to be dead. Chai-
reas managed to extort information from the servants by means
of torture and realized that he had been deceived: his wife had
been faithful. After having tried desperately to kill himself, he
was brought to trial accused of having murdered Callirhoe.

The omniscient narrator points out that Chaireas uses none
of the typical resources of the defence in his speech before the
court, and refers specifically to the resources of the mitigation
issue: “instead of defending himself, he launched into an even
bitterer self~condemnation and took the lead in finding himself
guilty. He used none of the arguments he could reasonably
have used in his defence—that he was a victim of malicious
slander, that he was moved by jealousy, that his action was
involuntary.”% And in the defence speech, which paradoxically
1s delivered by Hermocrates after Chaireas’ self-accusation,
Hermocrates says: “I know very well that what happened was
unintended” and then transfers the guilt (uetdotooig) to those
who have conspired against them.5!

Finally, I will analyse the objection issue (petdAnyig), which
1s not within the systematic classification of the issues because it
affects the whole legal procedure and not only the crime, the
act, or the legal text. Nevertheless, it is related to the rational
issues (concerning the act) and the legal issues (concerning the

58 See Schwartz, Courtroom Scenes 35—37.

% Char. 1.2.1-1.4.11.

60 gvti Thg dmoloylag alToD zatNYOENOE TUXQOTEQOV %Al TEMTOS TNV
natadiaovoov Pidov fveyrev, oLV elmdv TOV mEOS TV dmoAoyiav OL-
xatwv, o T dwaforv, ov Tv nhotumiayv, ov 10 dxovaolov (1.5.4).

61 “gym,” dnoiv, “émiotapol 1o cupPdav droolov. PAEmm Tovg mPovietov-
Tag Nuiv” (1.5.6).
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legal documents). The objection issue arises from a challenge to
procedural validity. It can be double: documentary and non-
documentary. The documentary challenge occurs when there
1s a defect in the proceedings as such, for example when the
law has been misinterpreted or misapplied. The non-documen-
tary type is applied when the proceedings are invalid because
there is explicit legal warrant for the act charged, referring to
one of its circumstances: place, time, person, cause, manner.
The debate arises from the citation of a law, but with reference
to the act in question.’? The documentary objection—also
called procedural exception (mapayoadr)—is used by the ac-
cused and seeks to restrain the primary case (evOvdixia, that is,
the inquiry into the acts brought to trial) on the basis of a law
that prevents the trial. Hermogenes gives this example: some-
one 1s charged with homicide and acquitted; later, when he
consults an oracle, the god replies that he does not give oracles
to murderers; he is charged again.

There is no instance of documentary objection in novels, but
we find two examples of non-documentary objection (uetd-
Myig). This issue—also called incomplete exception—on the
basis of a legal text, rejects the primary case and focuses on
some of its circumstances. For example, a husband kills his wife
when he finds her crying on her lover’s grave: a husband is
allowed to kill his adulterous wife and her lover when caught
red-handed, but not later.53

We find this issue in the charge of adultery against Clitophon
and Melite.®* This charge might have been denied by using an
objection concerned with time: Thersander had been missing
for such a long time that Melite was considered a widow (Ach.
Tat. 5.11.6), and Clitophon himself was a widower as well, or
at least had not broken his vow of loyalty to Leucippe as she
was thought to be dead. Therefore, nobody can be charged
with adultery if the spouse has been missing for a long time.%

62 Hermog. Stat. 42.5-43.8, with Heath, Hermogenes 78.
63 Hermog. Stat. 42.20-43.8.
64 Schwartz, Courtroom Scenes 173.

65 This case has been analysed according to the legal issue of conflicts of
laws (@vnwvopia, Hermog. Stat. 40.20—41.5) because two principles clash: the
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Another example of an incomplete objection, concerned this
time with the person, is Mithridates’ speech. Before Dionysius
delivers his speech of accusation against him, Mithridates
demands of the Persian King the presence of Callirhoe, for
procedural reasons: all the people involved in the case—and
not only prosecution and accused—should be questioned.5
Dionysius is against this demand and, although the arguments
of both parties are convincing, it is the desire to see Callirhoe
that succeeds in the end (Char. 5.4.9-11).

From the analysis of forensic speeches in the three novels
under study, we can state that their structure is set according to
the principles of rhetorical theory. We have identified the rhe-
torical issue that is appropriate for each case, including its
heads. Examples of conjecture, definition, counterplea, trans-
ference, mitigation, and incomplete objection have been ana-
lysed. They demonstrate the solid rhetorical training of the
Greek novelists and the influence of their practice of rhetoric in
the plots of their novels.%’
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right of a lawful husband versus the right of return, which granted returning
prisoners of war or victims of brigands to take possession of their property
(S. Schwartz, “Clitophon the Moichos: Achilles Tatius and the Trial Scene
in the Greek Novel,” AncNarr 1 [2000-2001] 93113, at 101).

66 9el 8¢ mEO TV AMOyWV Amavtog maEelvol Tovg dvayxralovg év Th) diun-
7o Tolvuv 1) yuvi, tegl g 1) xototg; (Char. 5.4.9).

67 This article was produced in the framework of the research project
“Novel and Rhetorical Training: Preparatory Exercises and Declamations
in the Ancient Greek Novel” (FFI2008-03855/FILO), supported by the
Spanish Education Ministry. A brief and slightly different version was de-
livered at the ICAN IV at Lisbon in July 2008. I sincerely wish to thank
Professor Heath for his attentive reading of this paper and for his correc-
tions and suggestions.



